R. v. Nasser, 2005 CanL Il 60125 (NSP.C.)
2 yearslessa day conditional sentence with 150 hours community service +
restitution for passing counterfeit $10s and possessing $15,890 in counterfeit $10s

Nasser and two university friends traveled from Hamilton to Halifax to pass counterfeit
bills. They were arrested in a bar, after the bartender noticed a counterfeit bill, asked the
accused some questions and notified the police. Mr. Nasser pled guilty to passing fake
$10 bills and having another 15,890 in his possession About 50 fake $10 bills were
found in avehicle being used by Nasser and his accomplices. The car contained severa
bags of newly purchased items from a variety of stores. Over $14,000 in counterfeit bills
were seized from the group’s hotel room. The hotel room aso contained numerous new
items which the police determined had been purchased with counterfeit money. In al,
the police seized atotal of $15,890 worth of counterfeit money.

The Crown recommended a period of 18 to 24 months of incarceration because of a
number of aggravating circumstances including:

— the accused was on probation for a offence committed while he was a
minor;

— the crime was motivated by greed and required premeditation;

— the amount of counterfeit money was significant;

— the pre-sentence report was negative.

Defence counsel argued in favour of a 10 month conditional sentence in light of the
accused’ s young age (19) and the absence of previous adult convictions.

The judge imposed a conditional sentence of two years less one day with conditions
including:

— 150 hours of community work; and

— restitution to the stores where purchases were made.

The judge took into considerationMr. Nasser’ s young age, the absence of danger to
society and the testimony of his father. The Court considered that the sentence imposed
was not significantly more lenient than what the Crown had recommended. The judge
stated:

It is clear that in every case offences of counterfeiting have been, and no doubt
will continue to be, regarded as serious offences. These are cases where
deterrence is regarded as the paramount consideration in determining the
appropriate sentence. These are not cases where fines or suspended sentences are
routinely imposed. Far from it. These are serious offences warranting custodial
terms in most instances. The Crown submits, quite accurately from my reading of
the cases, that real jail timeis most often imposed for offences of this nature.
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MATTER COVVENCED

THE COURT: Al right. That |eaves us then with M.
Nasser's matter. As | indicated before M. O Leary
arrived, there was sone docunentation arrived this
nor ni ng. I have not had an opportunity to do anything
nore than just skimit. And as well, there was other
material that was sent to nme that | nmay need tine to
review, but | do want to proceed with the evidence,
with your argunments and any other comments. W may be
| ooking at a decision going over to another day. Have
a seat there, M. Nasser.

MR. O LEARY: | apol ogi ze for not being here right at
9: 30, Your Honour.

THE COURT: Ch, that's all right. W couldn't have
dealt with it in any event, so..

MR. O LEARY: So the agreed statenent of facts has been

provi ded?

THE COURT: -- as | indicated, | got it at 9:21 this
nor ni ng.

MR. O LEARY: | apologize, Your Honour. W -- well, we

only agreed to the agreed statenent of facts..

THE COURT: Al right.

MR. O LEARY: ...very recently. 1l'mgoing to pass up a
copy of the case R v. MCQurdy, and that's found, |

believe, at tab 2 of the list of cases | provided to
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you, just...

THE COURT: | want to make sure that we don't |ose
sight that there are sone outstanding matters as well
that are going to have to be addressed at sone point
t oday.

MR. O LEARY: Yes, Your Honour. The reason | passed
that case up is when | was |ooking through, | believe
t he phot ocopy probably given to you isn't |egible.

THE COURT: Thank you.

MR. O LEARY: I'"'m also passing up a letter from
Christine MPhail. She's the former probation officer

of the accused.

THE COURT: | did get ~-- there was sonething
attached. ..

MR. O LEARY: | believe you received a presentence
report.

THE COURT: | know |'ve read sonething from her. All

right, thank you.

MR O LEARY: |'ve provided My Friend a copy.

THE COURT: Again, |I'm going to have to have tinme to
read all of these, but...

MR. O LEARY: Yes. As My Friend readily points out and
|'"ve disclosed to him | had a conversation -- you'll
see the last line of that letter and in the presentence

report she indicates that the accused is not suitable
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for community supervision. | had a conversation wth
Ms. MPhail and when | questioned her on that, she
explicitly stated to ne by community supervision she
nmeant probation, and the reason she said -- and when |
asked her, "Wll, do you think that a conditiona
sentence order is also included in that?" she indicated
to nme, "Well, | can't really coment because | deal
with youths, and there are no conditional sentence
orders for youths," so..
THE COURT: Wll, that's not, in fact, true. There
I's...
MR O LEARY: Well, there's..
THE COURT: ...provision in the Youth Crimnal Justice
Act that is alnost a duplication of conditiona
sentence orders.
MR. O LEARY: | didn't question her any further but |I'm
just disclosing that that's what she neant by community
super vi si on.
THE COURT: Al right.
MR O LEARY: And I'm -- the last thing I'"m going to
hand up, Your Honour, is an affidavit from the Bank of
Canada. It's from Monique Grant of the Bank of Canada.
My Friend does have sone issues and he had asked that
Ms. Gant be here for cross-exam nation. | have

attenpted over the last few days to contact her to have



© 00 N o o b~ w N Pk

N NN N NN P P R R R R R R R
a A W N P O O 00 N O U pd W N -, O

her here, but to no avail. | could not get in touch
w th her.

THE COURT: Wiere is she?

MR. O LEARY: | don't know. Basically, what happened
was we discussed this form of affidavit a while back
and then | provided him an updated affidavit from M.
Gant -- My Friend an updated affidavit from Ms. G ant
| ast week, at which point he raised that he would |ike
to cross-exam ne her. And then from Monday on this
week | tried to get in touch with her and to no avail.
THE COURT: So you're still going to want that
opportunity, M. Pink...

MR PINK: No.

THE COURT: ...at sonme point?
MR, Pl NK: No. | think it's fair -- 1if Your Honour
pl eases, | took exception to a nunber of statenents

that she made in the affidavit, which I don't really
think is appropriate for an affidavit, where, in fact,
she quotes | aw

THE COURT: | see.

MR PINK And | think that Your Honour can go through
that affidavit and you can expunge those points that
are not really proper.

THE COURT: Thank you.

MR OLEARY: And | will state just that, Your Honour,
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| amrelying on this affidavit basically for paragraphs
9 through 12 just dealing with the prevalence of
counterfeit noney in Canada, and | don't believe M
Friend really has any issue with those paragraphs.

MR, PINK:  No.

MR O LEARY: Now that those matters are out of the
way, the Crown intends to call one w tness.

THE COURT: Thank you.

MR. O LEARY: Cst. Dana Drover. M. Drover's resune is
attached as schedule A to the agreed statenent of
facts.

THE COURT: |'ve seen that.
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DET. CST. DANA DROVER, SOLEMNLY AFFI RVED, TESTI FI ED:

DI RECT EXAM NATI ON
BY MR O LEARY:

Q H, Detective Drover. You're a nenber of the
Hal i fax Police force?

A Yes, | am

Q And how | ong have you been a nenber?

A Approxi mately 18 years.

Q And what are your current duties?

A Currently I'm assigned to the Financial OCines
Section with the Halifax Regional Police, and | specialize in
counterfeit noney investigations.

Q Ckay. And how | ong have you been specializing in
counterfeit noney?

A Approxi mately three and a hal f years.

Q Now, you becane involved in a counterfeiting
I nvestigation that we're here to speak to today?

A That's correct.

Q What was your invol venent ?

A | was the followup investigator for a conplaint
of counterfeit noney that had been detected at a |ocal
ni ghtclub here in Halifax on January 8th of this year.

Q And throughout the investigation, |I'm told you
found approxi mately $15,890 in counterfeit noney?

A Actually, it was over 16,000 by the tinme it was
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DET. CST. DROVER, Direct Exam by M. O Leary

all accunul ated and -- and accounted for.

Q How do -- can you speak to how counterfeit noney
I's detected?

A Well, there's a nunber of neans to detect
counterfeit noney. Genuine currency feature -- for exanple,
have features that are neant to be known to the average
person. They have visual features and tactile features, as
well as security features, on them Counterfeit noney is
made to imtate or mmc those features. It doesn't have to
necessarily reproduce them but be sufficiently adequate to
mmc themso that they are successful in being passed.

Q Ckay. Can you speak to what sonme of those
neasures are?

A For genuine currency features, they have tactile
features, which is generally known as raised ink or intaglio
printing. That's a feature that can be felt on the paper
itself. The visual features would include such things as the
colour of the bill, the clarity of the reproduction, such
things as mcro printing, such things as offset printing.
There's itens that include security features, and in the case
of the $10 bill that we're speaking of, a genuine $10 bill
woul d, for exanple, have a W or ultraviolet |ight feature,
which would include fibres that would fluoresce under W/

light, a coat of arns over the portrait that would fluoresce
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DET. CST. DROVER, Direct Exam by M. O Leary

under W light. Additionally, the paper itself on a genuine
bill would not fluoresce. These particular bills that are in
guestion here had quite a nunber of these features
incorporated into them so it raises the bar in terns of

their sophistication of reproduction.

Q Ckay.

A Additionally -- pardon?

Q What features did they have?

A The features that these bills included, first of
all, started off with paper that sinply wasn't just regular

phot ocopy paper. This paper was, in fact, what's known as W
dull, which neans that if you were to put this particular
bank note imtation under a W/ light, it would not fl uoresce.
A genuine bill, obviously, does not fluoresce. It's made
not to fluoresce. A second feature that it imtated was the
coat of arns over the portrait. That coat of arnms is printed
in W fluorescent ink, so therefore, when a detection vice --
device such as a W light is used, you will see the coat of
arnms over the portrait. So that was incorporated onto this
bill. A third feature was the three gold translucent | eaves
that are present on the front of this bill. On a genui ne
bill, they're there. They are neant to be referenced as a
security feature and have a translucent or a pearlescent

effect. These bills in question, again, had imtation gold
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| eaves whi ch had some translucency and pearlization effect.

Q Do you actually have sone of the noney wi th you?

A Yes, | do.

Q Coul d you produce it?

A Yes, |I..

Q And just to be clear, this is noney seized in this
I nvestigation. So this is noney that was seized in this
I nvestigation?

A Yes, it is.

Q I"'m not sure if My Friend wants to see this.
Could you point out to Her Honour the security features you
were just tal king about?

A Certainly.

Q | apolo. ..

THE COURT: |Is this going to be marked as an exhi bit?

MR, O LEARY: | apol ogi ze. It can't -- | don't think

we should mark it as an exhibit because it's required

for the actual trial of the other co -- two co-accused
if it goes -- goes ahead, although..
THE COURT: It can't be an exhibit in relation to two

different matters potentially?

MR. O LEARY: | guess it could be. Yeah, perhaps..
MR PINK: Wiy don't you just take one bill?

MR O LEARY: Yeah.
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DET. CST. DROVER, Direct Exam by M. O Leary

BY MR O LEARY:

Q Point out to Her Honour the security features on

A Ckay. On this particular bill we have a col our
reproduction which is very accurate to a known genuine.
Additionally, the three gold |leaves | spoke of are present
and mmc those of a genuine. The coat of arns over the
portrait, you can just make out sone of the printing itself.

If a W light were to be shone on this particular piece of
paper, you would see the coat of arnms fluoresce, just as a
genui ne shoul d. Additionally, the paper itself would not
fluoresce, as a genuine should as well.

Q So does normal paper fluoresce when under a W
l'i ght?

A Nor mal paper that is not treated for WY dull would
fluoresce, yes, very, very noticeably so.

Q Any other features that are present that are
normal |y present on noney?

A Yes. The actual clarity of the bill itself in
terns of the fine line printing and mcro printing is very
accurate. There's additionally the cut of the paper itself.

There's no excess edges which would alert a person that this
bill was not a genuine. And it has a very good reproduction

of mcro printing, both front and back.
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DET. CST. DROVER, Direct Exam by M. O Leary

Q Now, from your resune, you' ve been involved now in
over 2,000 investigations...

A That's correct.

Q ...involving counterfeit noney?

A That's correct.

Q And how would this conpare to the noney in the
ot her counterfeit investigations?

A This is certainly on the very high end, and
certainly a higher level of sophistication than the majority
of files that | have investi gated.

Q How woul d you rank its -- | guess, on a scale of 1
to 10, 1 being bad, 10 being the best, how would you rank the
quality of this counterfeit noney?

A Certainly an 8 or a 9.

Q Now, how S counterfeit noney usual | y
manuf act ur ed?

A Well, counterfeit nobney can be manufactured in a
nunber of ways. The nost prevalent ones in Canada in nost
recent years have been through inkjet printers and/or |aser
printers. And in this case of these bills here, these $10
bills, they were done through an inkjet printer nethod.

Q Is it hard to make noney through an inkjet
printer?

A Not particularly so. Wth the advances in
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DET. CST. DROVER, Direct Exam by M. O Leary

technol ogy and software advances and the relatively |ow cost
of conputer equipnment, scanning equipnent, photo inmaging
software, it's nmade the work of the counterfeiter nmuch easier
to reproduce genuine currency features.

Q Ckay. So for this particular bill, would it have
been difficult to reproduce with an inkjet printer?

A Not terribly difficult at all. Wen you have the
software in place, it can be readily reproduced.

Q So once -- one the noney is rmanufactured
generally, howis it distributed or |aundered?

A It can be distributed or |aundered in a nunber of
ways. If there is, for exanple, a person who is in the
business strictly of nmanufacturing noney, they would be
per haps a manufacturer or perhaps a whol esal er and they woul d
sell it at arms length to sonmeone who would use it for their
OWNn pur poses. Additionally, there could be individuals who
woul d be their own entrepreneurs, so to speak, nmake their own
for their own purposes of distribution. The actual
distribution can take a nunber of forns and that can be
outright uttering a counterfeit bill for exchange of goods or
services. ..

Q What do you nean by that?

A Vell, if someone went to a store and deci ded that

they wanted to produce -- wanted to buy a particul ar product,
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DET. CST. DROVER, Direct Exam by M. O Leary

they would pay for that in counterfeit noney.

Q Ckay.

A And so it's 100 percent profit. They haven't paid
any real noney for it. They could use counterfeit bills as
part of a paynent w th genuine currency, again, to offset the
actual cost of an item There's instances, and actually,
gquite many -- quite a few in ny experience where people have
gone into businesses and nmade what's known as a no purchase
exchange. They could, for exanple, request that -- if they
had several $10 bills, and request a $20 bill. It's a
conpl ete | aundering of the genuine currency.

Q So when you say the no purchase exchange, are you
tal ki ng about getting change for noney?

A No. I'"m talking about a straight exchange in
terms of if | have $50 in counterfeit 10s and | would like to
have a $50 bill back that is genuine, then it would be a no
pur chase exchange. They haven't bothered to buy anything.
They don't want to buy anything. They're trying to maxim ze
their profit through a straight exchange of counterfeit bills
for genuine. And there's also other schenes which would
I nvol ve, say, purchasing goods or services and then refunding
those itens Dback. Merchants will, in all -- nost
circunstances, give a refund in the sanme neans by which an

Item was purchased. |If there was, for exanple, a credit card



© 00 N o o s~ w N Pk

N NN NN R R R R R R R R R
A W N P O O 00O N O O B W N +—» O

16
DET. CST. DROVER, Direct Exam by M. O Leary

purchase, the person would get a credit card refund. If it
was a cash purchase, then the person would get a cash refund
on the goods. In this particular investigation here, this
appears to have been sone part of that.

Q Ckay. Well, can you talk about this case? Now,
you' ve described several ways the -- the noney could be
distributed. What evidence is there in this particular case
that counterfeit noney was distributed in those manners?

A As part of this investigation, the initial onset
began at a | ocal nightclub known as the New Pal ace, and there
were waitresses and drink servers there that first detected
these bills by various neans. One of the downfalls of this
bill, of course, is that, since it is an inkjet printed bill
it's subject to water affecting the ink. On a genuine bill
for exanple, the ink is fixed. It does not run. It is not
affected by noisture. These bills are affected by noisture.

And again, once they get affected like that, the ink wll
run. Additionally, with the U/ light, there's features that
sinply would not show up, and they would include the
fluorescent fibres.

Q Al right. So was the counterfeit noney passed at
t he Pal ace?

A Yes, it was. There were several bills that were

passed and detected by staff, who alerted their security
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DET. CST. DROVER, Direct Exam by M. O Leary

officers, who in turn were able to locate the individuals and
turn themover to officers at the scene.

Q And when the noney was passed, they received
genui ne noney back in change and things of that nature,
correct?

A Yes. There were instances where the individuals
approached other patrons within the bar and asked to nake
strai ght exchanges of noney. There were al so i nstances where
per haps they had bought drinks thenselves, again, paying for
it wth counterfeit.

Q And that nmatches the -- one of the previous ways
that you indicated that counterfeit is generally distributed,
Is that correct?

A Correct. Subsequent investigation also revealed
that these individuals had al so gone to a nunber of nerchants
in the preceding day and had purchased several hundred
dollars worth of goods from several nerchants in the
Dartnouth area, and both the nerchandise and the receipts
were recovered from their possessions, as well as their
resi dence here.

Q Ckay. So how did that tie in to the previous
nmet hod you indicated earlier, counterfeit, they exchange --
or launder it?

A As an exchange, it would be sufficient to buy an
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DET. CST. DROVER, Direct Exam by M. O Leary

itemwith counterfeit cash, save the item save the receipt,
and then go back perhaps at a |ater date, a day or two | ater,
and then get a full exchange of the goods for genuine
currency. Additionally to that, there's an additional profit
in that, if an item say, for exanple, cost $55 and six $10
bills that were counterfeit were tendered, well, first of
all, they would get $5 in genuine currency back on the
change, plus when they nade the refund they'd get the full
cash refund. So they've maximzed their profit even nore
than 100 percent.

Q Is there any evidence that these accused actually
returned the noney -- or returned the goods?

A Not at this point, no.

Q No. And, but they did receive the goods?

A Yes, they did.

Q And can those goods be resol d?

A They could be resold, they could be refunded,
certainly.

Q Certainly. And that's part of the normal schene
in which counterfeit noney is distributed?

A Yes.

Q So in your opinion, based on this investigation,
were the three accused in this case following the nornal

patterns you' d expect to see for distributing noney?
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DET. CST. DROVER, Direct Exam by M. O Leary

A Absolutely, vyes, and not just one but several
patterns.
Q Ckay. And can you just -- sorry to belabour the

poi nt, but just explicitly state what those patterns are?

A That would be approaching individuals to make a
strai ght exchange of counterfeit funds for genuine, buying
and purchasing goods thenselves, and purchasing goods for
perhaps | ater resale or refund.

Q Now, you've been involved in the past three and
half years for counterfeit noney in Halifax. Can you speak
to any trends with counterfeiting in Halifax over that tinme?

A Yes, certainly. There's been a noticeable upsw ng

in the nunber of conplaints and certainly the nunber of bills

passed, as well as the value of those bills as they
accunul at e. In the year of 2002, approximately 251
conplaints were received by the Halifax Regional Police. In
2. ..

THE COURT: Sorry, that was 2000 and?
DET. CST. DROVER  2002.
THE COURT: There were 2517
DET. CST. DROVER  Yes.
BY MR O LEARY:
Q And when you say conplaints, do you actually find

counterfeit noney on those conpl aints?
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DET. CST. DROVER, Direct Exam by M. O Leary

A In the vast majority, yes.
Q Ckay.
A In 2003, there 741 conplaints of counterfeit

noney. |In 2004, there were 882 conplaints. And already this
year to date, there's over 400 conplaints. And the dollar
amount from 2004 totalled close to $47,000, and this one
seizure fromthis particular investigation exceeds by a third
the total dollar value -- or, pardon ne, is a third of |ast
year's figure already. So | would anticipate that this year
could actually neet or exceed last year's totals, both in
dol I ar val ue and nunber of conplaint files.

Q What happens once nobney, counterfeit noney, gets
into merchants' hands? | assune it's -- the conplaints are
nostly dealing with nerchants.

A Yes.

Q Ckay. And how. ..

A Merchants, bankers. What happens is, once the
bill is detected, either by the nerchant or perhaps their
banking institution, it ends up being a dead loss to the
person who had passed it or had possession of it. I n other
words, if you were to go to your bank, if you run a small
busi ness, for exanple, and nade a deposit of your daily
recei pts, the bank, because they have detection equipnent in

pl ace, would detect the counterfeit bills and deduct from
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your deposit the amount of counterfeit bills that you had put
in wth your genuine currency unknowngly. As a result, it's
a direct loss to that business. Additionally, if you' re an
I ndi vi dual perhaps going into a store, buying your groceries,
for exanple, and you had passed counterfeit noney to buy the
daily groceries and the clerk detected that bill, they would
not give you credit for that, and as a result, it's a direct
| oss to the individual.

Q Now, you indicated that there was a nunber of
conpl ai nts. | suspect that there's a nunber of tinmes that
counterfeit noney isn't detected, correct?

A Yes, and in those instances there, wusually the

i ndi vi dual s' bank, eventually, if they nake a deposit, wll

detect those bills. It's not uncommon to have soneone
unknow ngly pass a counterfeit bill. Again, depending on the
sophi stication of that bill, its quality of reproduction, the

person could genuinely pass it wthout know ng, and again,
the person receiving it could genuinely receive it, not
knowing it's a counterfeit bill, and reissue it.

Q So what's the effect of that in the community?

A It really erodes the public confidence in the
noney supply system It causes nerchants and individuals to
have a high degree of suspicion in ternms of having reliance

on genui ne bank notes. It causes them to take preventative
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nmeasures, such as having to buy detection equi pnent, perhaps
to hire additional staff to deal wth counterfeit noney as
part of their noney stream It has a w de-ranging effect.
It can really spiral out in terns of the nunber of victins
and revictimzation as these bills get <circulated and
recirculated until the point they degrade to the point where
they becone noticeably known as a counterfeit bill. But in
the neantine, they could have recircul ated dozens of tines,
and at each occurrence soneone could be a potential victim

MR. O LEARY: Thank vyou. Those are all ny questions

Pl ease answer My Friend' s questions.

THE COURT: Cross-exam nation.

CROSS- EXAM NATI ON

BY MR PINK

Q Cst. Drover, dealing with your figures for the
year 2004, according to your evidence, there was 882
conplaints, correct?

A Yes. W had received 882 conpl ai nts.

Q And the total anpbunt of noney involved was
approxi mately $46,000, is that correct?

A Yes.

Q So out of those 882 conplaints, the average was
approxi mately $50 per conpl aint?

A If you went about an averagi ng of that nethod, you
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DET. CST. DROVER, Cross-Exam by M. Pink

woul d arrive at that figure, yes, but that's not necessarily

respective -- or reflective of individual conplaints. They
do vary.

Q Do you have any idea how nuch noney is in
circulation in the prov -- or Halifax Regional Minicipality?

A No, | don't.

Q Ckay. Wuuld you agree with nme it could be in the
mllions?

A Absol utely.

Q And, in fact, $46,000 is really a small portion of
the total anount of noney that may be in circulation within
the Halifax Regional Minicipality?

A That's correct.

Q Now, you said that you were the followup
investigator in this matter. Wat do you nean by follow up
I nvestigator?

A I was not the officer on scene or the initial
responding officer to this conplaint when it arose. Because
It arose in the manner it did and the officers at the scene
felt that it was going to lead to sonething beyond their
ability to resolve at that point in tine, and since they knew
that | specialized in these investigations, | was contacted
that night and asked to report to duty to follow up on this

matter, which | did subsequent to that.
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Q And what foll owup procedures did you foll ow?

A From the point | was called in, | nmet wth the
initial responding officers to gather their information to
determ ne what exactly had taken place, what evidence had
been gathered to that point, and to lay out a plan as to what
I nvestigation needed to be done after that.

Q Did you have any contact with the Wndsor Regiona
Pol i ce?

A Yes, | did.

Q And did you, in fact, have the residence of M.
Nasser searched?

A | didn't cause themto nake a search. | passed on
information to Wndsor Regional Police that there may be a
situation involving one of the co-accused that the noney
itself may have originated fromthat |ocation.

Q Ckay. Dd you, in fact, have any further
conmuni cations to see whether or not his residence was, in
fact, searched?

A ["mnot entirely certain if it was a formal search
that was done. My understanding was that the officers may
have gone to his residence. Beyond that, |'m not certain
exactly what they -- they did.

Q Do you have any evidence to offer this Court as to

whet her or not M. Nasser was involved in the manufacturing
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of counterfeit noney?

A Not at this point.

Q So, therefore, is it fair to say that, based on
your investigation, is that what M. Nasser was doing is what
you have described as the distribution of counterfeit noney?

A Yes.

Q Now, you, in fact, have no evidence to indicate at
any time did M. Nasser ever, in fact, return anything that
he purchased, is that correct?

A That's correct.

Q And according to an agreed statenent of facts that
we have agreed to, basically, M. Nasser purchased a Sony
tape recorder for $91.99, correct?

A | believe so.

Q Wul d you agree with that?

A Yes, | woul d.

Q That M. Nasser, t oget her with two other
i ndi vidual s, involved in purchases from The Bay of $328. 317

A Yes.

Q Now, | appreciate that we always can surmse or
assunme, but is there any other evidence, Constable, that --
other than those two purchases, that M. Nasser, in fact,
did, in fact, wuse counterfeit noney for the purchase of

anyt hi ng?
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A | believe there's (instances ?) at the Pal ace that
night. 1'd have to reviewthe file.
Q And at -- and the Palace, which was a very snall

anount, correct?

A Yes.
Q So, therefore, if we look at it -- and let's just
round it off for conveni ence sake -- we have $100 at the Sony

Store, correct?
A Yes.
Q And we have one-third of 328.31 at The Bay, which

i s anot her $100, correct?

A Yes.

Q And another, let's say, $30 at the Pal ace?

A Yes.

Q So as far as M. Nasser goes, as far as

distribution, up until the tinme he was caught, he had di spute
-- distributed no nore than about approxi mately $3007?
A That's correct.
MR PINK: | have no further questions.
THE COURT: Redirect.
MR. O LEARY: No redirect, Your Honour. That's the
evidence the CGtown is calling at this tine. M Friend,
| understand, is calling evidence. 1'd like to reserve

ny subm ssions until afterward.
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THE COURT:
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THE COURT:
MR PINK |

Thank you.

M. Pink.

You may step down, Constabl e.

call M. D anond [ph] Nasser, please.

27
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DI AMOND NASSER, SOLEMNLY, TESTI FI ED:

THE CLERK Pl ease state your full nane and spell your
| ast nanme for the record.

MR D. NASSER M nane is D anond Nasser. Last nane,
Nasser, N-a-s-s-e-r.

DI RECT EXAM NATI ON

BY MR Pl NK

Q What is your address, M. Nasser?

A 24 Sout hgate Crescent, Richnond H I, Ontario.

Q Your occupation, sir?

A I work as a financial controller.

Q You are the father of A karim Nasser, is that
correct?

A That's correct.

Q And what is the age of your son, sir?

A Ni neteen right now. He becane 19 in Decenber.

Q Now, | would like to go back to March of 2003.
Where was your son living at that tine?

A He was living wwth ny sister. He noved out of the
house because he didn't want to abide the rules and
regul ati ons of ny house.

Q And | wonder if you could explain to Her Honour
what these rules and regulations are that your son at that
time did not wish to conply with.

A School nights, there was a 9:00 curfew. He wanted
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to be out during school nights. Wekends, 11:00 curfew. I
didn't want him to take any drugs, to drink. He was under
age. And | wanted him to study. | didn't want him to
associate with people that had crimnal backgrounds.

Q Now, when he was |iving outside of your house, did
he get hinself into trouble with the | aw?

A Yes, he did.

Q And that was back on March the 11th, 2003, he was
convicted for a break, enter -- or pleaded guilty to break,
enter and theft, and he was sentenced to probation for 18
nonths, is that correct?

A That's correct.

Q As a result of that, what happened to your son?

A I brought him hone. | started supervising him
He had strict rules to follow He had to abide by the rules
of the house and he had to abide by the Court's conditions.
He had a 9:00 curfew. He started working hard at school.
Hs marks inproved drastically. As a result, by June, July,
he graduated. |In fact, he got an award as an Ontari o schol ar
and got adm ssion at University of Wndsor. In Septenber, he
went to Wndsor, and after that he wasn't in ny care and
super vi si on.

Q And how did he do at the University of Wndsor,
M. Nasser?
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A So- so. H s marks, conpared to what he did in the

previous term in high school, the last two terns, he just

squeaked t hrough. He wasn't performng at his ability or
capability. He's a brilliant student if he wants to work on
it.

Q Do you have any -- can you give the Court any

reason why that nmay have happened?

A I think he was a freshman, he got his freedom and
| think started neeting -- making friends that weren't really
rol e nodel s.

Q How woul d you describe his maturity at the tinme he
went to the University of Wndsor?

A He was still 17. He wasn't really mature enough
to be independent, |iving al one.

Q Wen was it that you first found out that he was
arrested in Halifax for passing counterfeit noney?

A In January 2005, first week of January.

Q As a result of that, sir, what happened?

A He phoned ne to -- to tell me what happened. I
told himthat "I'm not comng to Halifax. I wll not even
get involved in taking you out on bail, unless you agree to

ny ternms and conditions,"” that he would have to adhere to the
rules of the house. After half a dozen phone calls, finally

we agreed that he will abide by ny rules and regul ati ons.
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Q And did. ..

A So | cane here and with the Court's permssion to
take himout on bail.

Q And that was in January of 20057

A That's correct.

Q And where did you -- where did he go after that,
sir?

A He canme hone. For the last six nonths, he has
been honme. | have been supervising him The first thing |
told himwas find a job, so within a nonth he found a job. |
didn't like the conmpany he worked for. It was a
tel emarketing conpany. | wanted himto find a job which has
a future, which provides training. So after a nonth or so,
he found a job with Bell Canada. They sent himfor training.

He has conpleted his training and is working full tinme with
Bel | Canada.

Q And what is he doing for Bell Canada?

A Custonmer service. He sorts out all the phone
calls comng in that custonmers have problens and he helps
them take care of those probl ens.

Q And he's been at that job for how | ong?

A About seven or ei ght weeks.

Q Have you ever -- have you had any conversations

wi th his supervisors?
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A No, but | have a reference letter by his training
manager from Bell Canada. If the Court doesn't mnd, | can
read just two or three sentences fromit.

Q If you would like to.

THE COURT: Any difficulty with that?

MR. O LEARY: Your Honour, | think it's already in as

evi dence.

MR PINK It's already in as...

MR O LEARY: So I'mnot sure if it's necessary.

BY MR OL
Q
A
brief.

"Al karim has shown outstanding work ethic.

Q

EARY:

Ckay. Just go ahead, sir.

| just want to read one or two sentence.

shown strong literacy qualities.

He h

Alkarimis

a fine exanple of a dedicated, notivat
i ndi vi dual . "
Signed by his hiring and training manager.
What are your son's plans?
He wants to work for Bell Canada for

A

['Il be
as
ed
severa

years, and neanwhile, he wants to start going to university

part tine,

eveni ng and taking --

Q

either through online courses or

There's been sone nention to ne,

at

goi ng

| east,

in the

and finishing his university degree.

about
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York University.

A Yeah, because | don't want him to be out now I
want hi munder ny safe care and supervi sion.

Q And if, in fact, he was to go to university, where
woul d he live?
At hone.

How far is your residence from York?

> o >

About 10 kil onetres.

Q Are your wife and you willing to take him under
your supervision, as you have for the last six nonths, if the
Court should allow you to do so?

A Yes.

Q What rules and regulations would you put on him
if, infact, he was allowed to live in your house?

A He has to abide by the curfew, no drugs, drinking
only on social occasions, help in the house, go to church,
nosque.

Q It appears from ny conversations with you, sir,

that religion is very inportant to your famly.

A It is.
Q l...
A | go to the nosque at least two or three tinmes a

week.

Q And up until the tinme that your son had
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difficulties back in 2003, was he, in fact, a regular
attender at the nobsque?

A He used to go once or twice a week, and our
friction was part of that, okay. He didn't want to go to
church.

Q And what about during the | ast six nonths?

A He has started going to church.

Q Is it a rule of your household that he nust go to
church?
A Yeah. He nust at |east go once a week.

Q And what about your curfews? \What curfews woul d
you inmpose upon himif, in fact, the Court saw fit to allow
himto return?

A Weekni ghts 9:00, unless he goes for wuniversity
cl asses and cones a bit |late, and weekends maybe 11: 00.

Q What , | f anyt hi ng, can you say about hi s
associ ates in the |ast six nonths?

A Last six nmonths, | have been keeping track of who
he associates with. He only has a couple of friends that |
am confortable with and I only allow himto deal with those
friends.

Q As his father, do you believe that he is a |eader
or a follower?

A. He used to be a follower but he can be a |eader
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He has that intelligence.

Q He knows the difference between right and w ong?
A Yes.
Q If, in fact, he was allowed to return under, let's

say, a conditional sentence order, which has been explai ned
to you, can you tell Her Honour whether or not you, as you
are under affirmation here, would turn your son in if, in

fact, he, in fact, breached any of the Court's orders?

A. That's correct. I bel i eve in rul es and
regul ati ons. Society has to function and there has to be
rul es. In the hone, there has to be rules. That was the

cause of the friction before, but for the last six nonths |
bel i eve he has (noticed this ?). | believe he is willing now

to abi de by rules.

Q Your son has spent a few days in jail.

A Yeah.

Q Do you think that has had an inpression upon hin®

A Yes. That's the first tinme he spent, and he spent
a week injail. | believe that may have opened his eyes.

Q Has there been any indication over the past six

nonths, M. Nasser, that your son was not obeying the |aw?
Was there any -- any indication that you' ve w tnessed whereby
he was not follow ng what the laws are of this country?

A No, no indication at all.
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Q You' ve had an opp. .

THE COURT: That question was in relation to since

January?

MR PINK:  Since January.

BY MR Pl NK

Q You've had an opportunity to read the presentence
report?

A Yes.

Q O course, it appears that you ve told the witer
of the presentence report nuch of what you' ve told Her Honour
thi s norning. Is there any comments, sir, that you wish to
make in relation to the presentence report?

A | believe the presentence report was biased. It
only showed the negative aspect of Al karim It didn't show
the positive aspects, his intelligence, his wllingness to
change. Li ke, when he got into trouble in 2003, within six
nmonths his results changed drastically. So  under
supervision, he can mature and beconme a good nenber of
soci ety.

Q And you're wlling to give himthat guidance, sir?

A Yes.

MR. PINK: | have no further questions.

THE COURT: Cross-exam nation.

CROSS- EXAM NATI ON
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BY MR O LEARY:

Q So directly after he got arrested in Novenber, he
cane back honme to live with you, is that correct?

A Novenber? No.

Q In Novenber of -- | apologize. It was Novenber of
' 03 when he got arrested for the break and enter.

A No. He was arrested February or March of '03, and
t hen he cane back.

Q Ckay. After...

A 03 was his sentence.

Q | apol ogi ze. So he was sentenced in '03, and he
was in your care.

A Yeah.

Q You didn't go to his neetings with his probation
officer?

A In Wndsor, no.

Q And her nane is Christine McPhail, correct?

A Yes.

Q So you don't have any first-hand know edge of what
actual |y happened at the neetings?

A No.

Q So your only know edge of what happened at the
nmeetings is based on what he's told you?

A Yes.
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Q And you were cl osely supervising hinf
A Not in Wndsor. | was closely supervising...
Q No. That period that he was on probation, when he

nmoved hone after

A No.
Q No?
A Because he was in Wndsor. He was under ny care

and supervision from March to Septenber. Septenber, he noved
out of town.

Q Wat year did he go to University of Wndsor?
20037?

A Sept enber 2003.

Q Sept enber 2003.

A So for six nonths he was wunder ny care and
super vi si on.

Q And you saw a noticeable change in those six
nont hs, correct?

A Yes. H s grades inproved drastically.

Q So you'd be -- | take it that after the break and
enter occurred you tal ked to hinf
Yes.
You had many conversati ons?

Yes.

o > O >

| suppose he told you sonething like this would
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never happen again, correct?
A Yeah.

Q So he indicated to you he wouldn't be in trouble

A Yeah.

Q And yet he is, correct?

A That's correct.

Q And you'd be surprised that from Novenber '03 to
Septenber 9, 2004, he mssed 10 of his appointnents with his
probation officer? You didn't know that, did you?

A | believe there was sone scheduling problens that
nmy son nentioned to ne.

Q So you think that he had scheduling problens for

10 appointnents? Is that correct? You can't conmment?

A | can't comment because | wasn't involved. The
probation officer never spoke to nme or | haven't spoken to
her .

Q Now, you were aware that, fromthe sentencing date
in Novenber till -- he also received an order for 100 hours

community service, correct?

A Yes.

Q And you're aware from Novenber '03 to January '04
he'd only conpleted eight hours of that community service

wor k, correct?
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A Yeah.

Q Is that correct?

A Yeah.

Q | apol ogi ze, you just have to speak up so that the
record. .

A Yeah, yes.

Q Ckay. So over a year, he only conpleted eight of
100 hours of comunity service, correct?

THE COURT: D d you say Novenber '03 to January '04?

MR. O LEARY: Yes.

THE COURT: | don't see that as over a year

MR O LEARY: | apol ogi ze.
BY MR O LEARY:

Q Over two nonths, he only conpleted eight hours,
correct?

A Yeah.

Q And because of that, you had indicated that he

could conplete his community service work at your nosque?

A Yes.
Q Correct?
A Yeah.

And he was supposed to be doing that in January of
"04, correct?

A | don't renenber the exact nonth but...
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MR. O LEARY: | apologize. | think I"'m-- | apol ogize
Your Honour.
BY MR O LEARY:

Q From Novenber '03 to January '05, he had only
conpleted eight hours of his conmunity service, correct?
Correct?

A Yes.

Q So over that year, he'd only conpleted eight
hours. Because of that, he had discussions wth the
probation officer about getting the comunity service work
done.

A Yes.

Q And he was supposed to conplete an additional 25
hours by January 12th of 2005, correct?

A Yeah. |If you say so.

Q Yeah. In any event, in January, he was supposed
to be conpleting conmmunity service work at your nosque,
correct?

A Yeah.

Q And it was during that tine that he was supposed
to be conpleting the community service work that he cane to
Hal i fax and commtted these crinmes, correct?

A It -- yeah.

Q I am aski ng
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A Yes.
Q He was supposed to be doing community service work

at your nosque when he commtted these crines?

A Yes.

Q Did you know he was com ng to Halifax?

A No.

Q You had no idea?

A No. Because he -- he'd already gone to Wndsor.

Q So you were -- you had no clue he was comng to
Hal i f ax?

A No.

Q So it cane as a total shock?

A Yeah.

Q Especially since he had said that there woul dn't
be any nore trouble, correct?

A Yeah.

Q Now, you've had problens with himin the past when
he was |iving at home, haven't you?

A Just m nor problemwhen he was 12 or 13.

Q Thirteen? Your wife, in the presentence report,
descri bed him as being a troubl emaker. Can you comment on
t hat ?

A | think troublemaker is -- is the wong word.

Q She says he was |ess respectful at honme and failed
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to keep his curfew Is that correct?

A Yeah, but that was when he was in high school

Q So you sent him away to private school, correct?
And that's because you were having trouble controlling him at
hone?

A Yes.

Q So the reason he got sent to private school is
because he was hard to control ?

A There were a couple of friends in t he
nei ghbour hood that I wanted himto be away from

Q So that was part of the reason

A Yeah.

Q And the other part of the reason was that he was
difficult to control?

A No, that was the main reason, | was taking himout
of his friends' circle, because | didn't want himto go to
t he sanme school as those friends.

Q Now, he's probably indicated to you that he'l
never do anything like this again, | assune.

A Yes.

Yes. The sane way he indicated before?

A He was still growi ng up. Now he's an adult.

There's a difference. | believe he has matured.

Q You indicated there wuld be house rules.
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Previ ous house rules where he had a curfew of 9, did he abide
by that?

A Yes.

Q You indicated that when he was younger one of the
house rules you inposed was no drugs or drinking. Did he
abi de by that?

A Yes.

Q It wasn't his idea to get the job at Bell? It was
your idea, wasn't it?

A It was both. W wanted to find a conpany that had
a future.

Q Ckay. Wien he cane hone in January...

A Yeah.

Q ...t was your idea that he get a job, wasn't it?

A Yes.

Q The person who wote the reference letter, do you
know t hat person?

A No.

Q Does your w fe work?

A Yes.

Q So you're both out of the house during the day?

A Yes.

Q If there was a condition of house arrest where he

couldn't leave the house, there'd be nobody there to
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supervise him correct?

A That's correct.

Q You say Yyou don't want him to go away to
university. Are you referring to York as being away?

A No.

Q No. Wiy wouldn't you trust himto go away?

A | want to say that he has matured. | -- | want to
make sure that he follows rules and sonebody's taking --
supervising himtill he matures enough to live on his own.

Q So you're not sure he can follow rules wthout
sonebody. . .

A | believe he'll follow

Q That's not what |'m asking you. Wt hout sonebody

supervi sing, you don't know if he can follow the rul es?

A " mnot 100 percent sure.
Q Now, he had 100 hours community service, correct?
A Yes.

Q He conpleted 65 of those hours only after this
i nci dent happened, correct?

A Yeah.

Q That's correct?

A | think so.

Q Yeah. And he only got the job after this incident

happened, correct?
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A Yes.

Q And, in fact, his marks were going dowmn and he was
doi ng worse in school before this incident happened, correct?

A Yeah. The marks were so-so. They weren't great.

Q And your son knows he faces great jeopardy because
of this incident?

A Yeah, obvi ously.

Q So it's fair to say the inprovenent in behaviour
the gaining enploynent and finishing off the community work
service is due in great part to having this incident over his
head?

A It's partly because of that.

MR. O LEARY: Thank vyou. Those are all ny questions

Your Honour.

THE COURT: Redirect?

MR PINK: Yes, Your Honour.

REDI RECT EXAM NATI ON
BY MR Pl NK

Q Your son was on probation for a period of 18

nont hs. .
A Yes.
Q ...1s that correct?
A That's correct.
Q And under his terns of probation, there was no
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requirenents as to when he had to have the comunity service

done, was there?

A Yeah, there was no requirenent.

Q He is not on probation as of today?

A That's correct.

Q Is it not true, sir, that he, in fact, finished

his 100 hours of community service prior to the term nation
of his probation?

A That's correct.

Q Is it not also true he was ordered to nake
restitution?

A That's correct.

Q And he did so?

A That's correct.

Q And he also had to wite an essay for the Judge
and he conpleted that, sir?

A That's correct.

Q So he conpletely fulfilled all the ternms of his
probati on order?

A That's correct.

Q Even though it may have been towards the end, he
did conplete it before the term nation?

A That's correct.

Q You had never net his probation officer in
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W ndsor ?

A Never .
Q At no tinme did she ever call you?
A No.

Q Wen was the first time that you |earned about

schedul i ng probl ens or neeting problens?

MR. O LEARY: Your Honour, |I'm not sure if this is
correct re-exam nation. | believe these incidents
could have been covered on direct. I nmean,
probation. ..

THE COURT: True enough, but we're in a sentencing

hearing, so |I don't think it's really going to issues
that are monunental in terns of the namtter that's
bef ore ne.

MR. O LEARY: That's fine, Your Honour.

BY MR PINK

Q Wen was it you found out about his scheduling

probl ens?

A After January.

Q O two thousand and?

A Fi ve.

MR PINK:  Thank you, sir.

THE COURT: Thank you. You may step down. Those are

really omtted questions. Was there anything arising
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out of them M.

O Leary?

MR. O LEARY: No.

THE COURT: Furt

her evi dence,

MR Pl NK: No, Your Honour.

THE COURT: Al

right. 1'11

M. Pink?

hear fromthe Crown.

49
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MR. O LEARY: Your Honour has before you the agreed
statenment of facts. | realize you haven't had mnuch
opportunity to review it. As indicated or as you've
seen from the evidence, the accused does have a record
of one incident of Novenber of '03, break and enter,
for which he received 18 nonths probation

| submt, Your Honour, as |'ve indicated, the Cown is

asking for incarceration in the range of 18 to 24

nont hs. | submt there's several aggravating features
that -- that warrant that in this case. The first,
Your Honour, 1'd submt, is that this is an instance of

crinme based on greed. The presentence report indicates
that this is an accused that was relatively well off, a
good famly upbringing, no psychiatric 1issues, no
subst ance abuse issues, not the usual telltale signs
that you' d expect for sonebody to becone involved in
crime to obtain noney. There may be sone issue as to
whet her he needed the noney for school or sonething of
that nature. | can't anticipate what defence will say
on that. But in any event, | submt that is not a good
excuse. Wiat we have here is a case where a crinme was
commtted where the notive was to obtain the noney. |If
he did need noney for school, that's not a usefu

expl anat i on. He could get a job, even part-tine, to
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resolve the factors. | submt a second...
THE COURT: It is possible that this was a situation
where it was perhaps the thrill of pulling off the

crimnal activity that was the notive was opposed to
the financial aspect.

MR O LEARY: Well, in any event, 1'd submt that also
is an aggravating feature, to commt a crinme just for
the -- to see if you can get away with it.

THE COURT: The sensati on.

MR. O LEARY: Yes. It's not sonething where -- it's
not sonething where he's addressing a need or he has
sonething controlling him nmaking him do it. It's a
guestion where he purposely made a choice and carried
out the crine. The Crown is submtting that, for
sonething like that, that the obvious notive is greed.
I'"d submt the second aggravating factor here is the
anount . In the agreed statenment of facts, we |list
$15,890. Detective Drover said it's now around 16, 000.
The 15,890 would be whatever anounts were disbursed,

which we don't know about, if that's the case. This is

a significant anount, Your Honour. G anted, My Friend
will say it was between three friends, but they took
part in this together. | nmean, this is a new car.

This is just not an instance of sonebody with a little
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extra spendi ng noney.

The third factor I'd submt is the quality, an
aggravating factor. Detective Drover describes it
visually as an 8 or 9 -- or described the quality as an
8 or 9 out of 10. Gven that, it's hard to spot. It's
easy to pass in the comunity. It's greater risk to
the community because, as Detective Drover indicated,
It can get passed nunerous tinmes, creating a greater
potential for |oss.

But | submt the third aggravating factor, from the
Crown's perspective, probably the biggest aggravating
factor, is this is a crinme which required a large

amount of sophistication or preneditation and pl anning.

As you'll see from the agreed statenent of facts, the
three -- three 20 year olds or around 20 year ol ds cone
down from the University of Wndsor. They have no

connection to Halifax except that M. Nasser or M.
Jaffer have a cousin in Halifax. They fly down and
they're just down for 10 days. Pl ane tickets indicate
that they'll be flying back -- they fly down January
6th and fly back on the 16th, so they're scheduled to
fly back after a short period. They concealed in their
| uggage, not their carry-on |uggage but their |uggage

the noney, and there's a text nessage found on one of
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the cell phones of one of the three saying it's not --
basically indicating that checked luggage is not
checked as easily as carry-on |uggage. The noney for
this particul ar accused was $4,000 found in his kit bag
concealed in envelopes under the kit bag that was
checked.
They rent a car, once again only for ten days, or for
ten days. There is a nessage found in the hotel room
everything is going to plan, or in part everything was
going to plan. They pay for the hotel room w th cash.
M. Nasser indicates that, in fact, he's from Engl and
and that he'll be paying by cash since his credit card
I's maxed, additional evidence that they were trying to
cover their steps.
They buy goods at the mall, McMac Mall, wth
counterfeit noney, and they exchange noney at the bar
to get change back. As you' ve heard from Detective
Drover, these are established ways of distributing
counterfeit noney. They're in -- they're starting to
carry out their plan.
| should point out, Your Honour, although he's only
charged with uttering counterfeit noney at the four
| ocations, the Foot Locker, the Sony Store, The Bay,

and as well the Palace, the receipts and goods found in
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the car, the rental car that the three accused had
rented, were for nore than eight stores at the M cMc
Mall, so it's quite possible that, in fact, counterfeit
noney had been used to buy those goods and itens and
al ready been disbursed, although | concede the Crown
cannot prove that's the case. |"mjust saying it is a
possibility. Now, it's fair to note..

THE COURT: What weight do | give that?

MR O LEARY: Well, Your Honour, | submt that what we
have here is that on January 6th they cone down, on
January 7th they're buying stuff, on January 8th
they're caught. | submt that there's only one
concl usi on you can draw, which is that they cane to the
area where they're not known, little connection, for a
short stay with $16,000 in counterfeit noney with the
idea being they're going to distribute at least a |arge
part of it over 10 days and be out of town before the
nmerchants can know they're gone and before the city can
know -- before it's known they're gone. | submt that
what's the point of comng to Halifax wth little or no
connection, having all this counterfeit noney hidden in
their bags, renting a hotel room paying cash, renting
a car, getting out of town wthin ten days, unless

there was a plan to disburse the counterfeit noney? |
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submt this is an extrenmely aggravating factor. And
what's happened is they got caught early in the plan.
And | submt that it's lucky they got caught early.
QG herwise, potentially, who knows how nuch of the
16, 000 or 15,890 coul d have been distributed.

Now, this particular accused, another aggravating

factor, | submt, is that he's on probation. He's
doing all this while he still has four nonths of
probation left. | submt that it doesn't appear that

he took his probation order seriously. He commtted a
serious crinme before, break and enter. The letter from
the probation officer which |I've provided you indicates
that he mssed nunerous appointnents, that he was
defiant, found him to be difficult dealing -- he was
chal l enging at tines and deneaning to her. He had only
conpleted 35 of the 100 hours prior to the incident
we're dealing with now, 100 hours of community service.

| submt that if he was taking the probation order
seriously, over one year he would have conpleted nore
than 35 hours. | submt that, l|ooking at this, the way
the tinmeline goes, he gets arrested for this in
January, and then all of a sudden he can finish off 65
hours rather quickly. | submt that, based on that,

it's a strong inference that he began taking the
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probation order seriously once he knew he was in
trouble and facing great |eopardy. And | submt
anot her aspect that shows how little respect he had for
the judicial system is the fact that, when his
probation officer questioned him on if he had any
contact with the police, he repeatedly denied that he
had. From January through April when he finished off
the probation order, he did not tell her that he was --
had been arrested in Halifax. |  submt this is
evidence that, at the very l|east, the accused is quite
capabl e of being disingenuous and does not respect a
court order, or at least the spirit of a court order.

In fairness to the accused, Your Honour, there are sone
mtigating factors. There was an early guilty plea
ent er ed. He is young, and | concede that there is no
evi dence that this accused manufactured the counterfeit

noney i n question.

As | wunderstand it, My Friend will be asking for a
condi tional sentence order. As | indicated, the Crown
Is asking for a real -- well, real jail. | submt that
counterfeiting -- in counterfeiting, it's settled |aw

that deterrence and denunciation are the primary
considerations for the Court when sentencing. I

concede that in sone cases a conditional sentence order
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can achieve those goals, but | submt that crines in
the nature of counterfeiting -- because a conditional
sentence order, | submt, generally works best for
specific deterrence. Cinmes in the nature of
counterfeiting also have a l|arge enphasis on general
deterrence. And in this case, | submt actual custody
iIs required to be a deterrent, especially when you
consi der the aggravating factors.

Now, I subm t t hat the distinction between a
conditional sentence order and actual custody, |
submt, is helpfully examned in MCurdy, the case |
have at tab 2 of ny book, which I've handed up a clean
copy to you today. He pled guilty to conspiracy to
possess narijuana for the purpose of trafficking. He
had been sentenced to 18 nonths, an 18 nonths CSO  The
sentence was set aside and he was given three years
I mpri sonnent . Now, granted, it's a different type of
of fence than ours, but | submt it's a -- it's hel pful
to help us analyze the actual factors here. And ' 11
draw your attention, Your Honour, to paragraph 14. O
"Il draw Your Honour's attention to paragraph 5.

"The accused admtted responsibility for the offence
and advised the witer of the report that he

knew the consequences of the action.
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| submt

However, the noney outweighed the punishnent
at the tine."”

counterfeiting is that type of offence. It's a

risk/reward type of offence for an accused. They know

there's potential punishnent out there but there's

gr eat

reward too that they can get away wth the noney

scot free. Then paragraphs 14 through 17:

"Section

18 [sic] sets out several objectives of
sent enci ng, I ncl udi ng denunci at i on,
deterrence and rehabilitation. Al t hough
conditional sentences are available for all
offences for which there is no mninmm
sentence, Laner in Proul x has enphasi zed that
i ncarceration provides nore deterrence than a
conditional sentence, a conditional sentence
iIs nmore lenient than incarceration, and that
in sone ci rcunst ances t he need for
denunci ation and punishnent is so pressing
that incarceration would be the only suitable
way to express society's condemation of the

of fender's conduct."

| submt that's the case here.

"The Court

has indicated several tinmes in cases of drug

trafficking deterrence wll be a primry
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Your

consi derati on. For exanpl e, in R V.
Ferguson Justice Jones stated: "This Court
has repeatedly enphasized the need for
deterrence in the case of drug traffickers.
Per sons who becone involved in trafficking do
so deliberately wth full know edge of the
consequences. The gener al range of
sentences, even for mnor traffickers, is
between six and twelve nonths inprisonnent.
The primary el enent for sentencing for

trafficking nust be deterrence.”

Honour, | submt that that is also the case for
counterfeiting. The general -- at the low end of the
range, Your Honour , woul d be six nont hs of
I mpri sonnent, and it is an offence deliberately

undert aken wher e t he accused knows there are

consequences.

"Although it's not necessary that the length of

sentence be precisely proportioned to the
guantity of drugs I nvol ved, commer ci al
distributors and growers require materially
| arger sentences than petty retailers, as

stated in R . Fifield. There was no

question in this case that the respondent was
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Her e,

notivated by financial gain and the operation

was well established, sophisticated, |arge-

scal e commerci al . These are all aggravating

factors. "
Your Honour, as |'ve indicated, we have a | arge anount
of counterfeit noney with an apparent relatively |arge
anount of planning to get it to Halifax. |'d submt
that that is an aggravating factor.
Anot her «critical aggravating factor not nentioned by
the sentencing judge was that the respondent was on
probation at the tinme of this offence, which, according
to Proulx, is a significant factor in assessing the
risk of reoffence and thus suitability for a
conditional sentence. That is directly appropriate for
our case, Your Honour.
As | indicated, there are -- in the end, he did receive
-- the judge did find that the need for denunciation
was SO pressing that incarceration was the only
sui t abl e sentence. | do concede that there were other
circunstances which factored into his response. Thi s
is at paragraph 23. But...
THE COURT: I'mtrying to find out how old M. MCurdy
was.

MR. O LEARY: He was 41.
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THE COURT: | think that's a fairly significant diff --

feature that differs between the two cases.

MR. O LEARY: Il will be addressing cases where young
peopl e are involved, Your Honour. I"m just putting
this case out for the proposition that -- why a

condi tional sentence order in this case would not be
appropriate, given the nature of counterfeiting, and
I"'msaying it's analogous to a trafficking type offence
where generally deterrence is very inportant and that
in Proul x you should consider deterrence. And | wll
refer Your Honour -- |'ve included Proulx in the -- at
tab 1 for Your Honour's reference. I'"d just refer you
to paragraphs 40 and 44.

THE COURT: Sorry, where are you now?

MR. O LEARY: At tab 1 in ny book. And this is

di scussing conditional sentences and incarceration.

"Although a <conditional sentence is, by statutory

definition, a sentence of inprisonnment, this
Court in Shropshire recognized that there is
a very significant difference between being
behind bars and functioning within society
while on conditional release. These comments
are equally applicable to the conditiona

sentence. |ndeed, offenders..."
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THE COURT: Sorry, what paragraph are you at again?
MR. O LEARY: 40.
THE COURT: 40, okay. Carry on
MR O LEARY: "Even if their liberty is restricted by
the conditions attached to their sentence,
they are not confined to an institution and
they can continue to attend their nornal

enpl oynent or educational endeavours.”

As the accused would here if given a conditional sentence.

"They are not deprived of their private life to the

sanme extent. Nor are they subjected to a
reginmented schedule or an institutional
diet."

And at paragraph 44:

“"In light of these observations, a conditional
sentence, even wth stringent conditions,
will usually be nore lenient than a jail term
of equivalent duration. The fact that
incarceration is threatened punishnent for
those who breach their conditions further
supports this concl usion. In order for
I ncarceration to serve as a punishnment for
breach of a conditional sentence, Ilogically,

it must be nobre onerous than a conditional

62
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sent ence. "

So based on those reasons, the Court in Proulx finds that
there are cases where denunciation and deterrence, when
they are particular pressing, are preferable to
conditional sentence orders, and | submt, even wth
counterfeiting cases, that is the case.

Now, | submt -- basically, Your Honour, it's the
Crown's submssion that a conditional sentence order
woul d send the wong nessage here. VWat we have are
three youths comng down from -- not youths -- three
young people comng down from Wndsor, Ontario, sone
sort of plan to distribute the counterfeit noney.
They're going to go back to Ontario. They know com ng
down they mght get caught, they mght not. The
nessage that would be being sent is, if you do cone
down, if you are planning to distribute counterfeit
noney, what you're going to get is sone form of house
arrest or conditional sentence. | submt that a
stronger nessage of deterrence is, in fact, that jail
I's the appropriate sentence.

And why is deterrence so inportant in counterfeiting
cases, Your Honour? Basically, I'm just going to
explore quick points. It's a very serious offence. It

potentially affects the econony of the community, as
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well as the country. And I'll refer you to the case of
Hal dane at tab 4, paragraphs 17 and 18.

THE COURT: What tab are you in?

MR. O LEARY: Tab 4.

THE COURT: |"ve got the -- are you on the Court of
Appeal deci sion?

MR O LEARY: I'm in ny book of authorities, Your
Honour, R v. Hal dane.

THE COURT: Yeah. You' ve got the Superior Court and
the Court of Appeal decisions in there.

MR O LEARY: [|I'mat the Superior Court one.

"Counterfeit noney constitutes a very serious threat to

the comunity from the econony -- of the
community to the econony of the country,
particularly now when it can be produced
relatively weasily, although the governnent
does try to keep one step ahead. That is
why, |I'm told, it is alnost inpossible to
produce current $20 counterfeit bills, but
the still current but older $20 bills you
were producing are fairly easy to produce on
basic conputer equipnent. Qur dollar has
enough pressures and strains these days

wi t hout addi ti onal strain of counterfeit
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nmoney circulating freely."

As Detective Drover has indicated, it can be produced quite
easi ly. It does affect the community. The bills get
repassed. It is aloss to the nmerchants. It is a |loss
to the people that get them Paragraph 18:

"I do not think I'm known as a judge who takes a
particul ar tough stance with respect to nost
property of f ender s, M. Hal dane, but
counterfeit noney is one in which | agree
with the majority of ny colleagues that there
must be sone significant -- significant
general deterrent penalty inposed.”

The second point, Your Honour, why deterrence is so inportant
is this, in these cases, is that they're precisely the
type of crinme in which a deterrent would work. Because
it is a risk/reward type crinme, Your Honour, a strong
deterrent is required. It is the type of crinme where
there can be great reward but the person, going in,
knows of the great risk, or knows there is a risk. I
submt that basically the Court should make that risk
as high as possible in these types of cases, and |
refer you to -- at tab 3 in ny book, the case of Le
from the BC Court of Appeal, paragraph 6, where they

note that:
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"Counterfeiting -- <counterfeiting is an offence for
which, in ny view, deterrence is a far nore
inmportant factor than it is for many other
of f ences. It requires preneditation and

planning and is driven entirely by greed."”

66

The third point why | submt that deterrence is so inportant

in these cases is, as Detective Drover indicated,

W th

the technology, the noney can be produced relatively

easily. As he indicated, it's not that hard to produce

good quality counterfeit noney. That's also referred

to in Hal dane at paragraph 17 that | referred to easily

[sic]. These are the type of cases where there should

be a significant deterrent to stop people who see the

easy opportunity in front of them

The fourth point, Your Honour, which I'mgoing to raise

iIs related to paragraph 3, and that deals
prevalence in the comunity. I subm t

counterfeiting in the community is a problem

W th
t hat

and

therefore, it nust be addressed with a strong sentence,

a strong deterrent. And I'm going to refer you to
Rashid, a case at tab 8 of ny book. This was a
sentencing for a 26 year old. It was his first tine

bei ng convicted for possession and uttering counterfeit

noney. The issue was what was the appropriate
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sentence, and he was given a five nonth term of

i nmprisonment with twelve nonths probation. He had

eighteen $20 bills on him so about $360. The judge

said at page 2, about halfway down that first
par agr aph. ..

THE COURT: This predates, of course, conditiona
sent ences.

MR O LEARY: Yes, it does, Your Honour, but it does

deal with the principle of prevalence and why it's an

aggravating factor and why you should consider it

sent enci ng.
"He said, 'At least once daily we'd pick up counterfeit

noney at financial...""

in

An officer had given evidence in this, and the evidence was

that the nerchants -- halfway down page -- the first

par agr aph, page 2:

"They are |osing both nerchandi se and change when they
I nadvertently accept counterfeit noney and
the nmerchant then takes a | oss. Now, wth
regard to t hat parti cul ar factor in
sentencing, the prevalence of the crinme in
the community is a proper matter for the
Court to consider in sentencing.”

He cites a case and then says:
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"The prevalence of a crinme adds to the gravity of the
offence and justifies a nore serious
sent ence. "

He goes through in paragraph 4 and notes several cases where
they indicate that counterfeiting is a serious offence,
and then at page 5 -- or paragraph 5 indicates:

"I note that in none of the cases | was referred to and

none of the cases |I'm aware of was there any
testinony called as to the preval ence of the
crime in the comunity as was done in this
case before ne. Attenpting to balance al
these factors and to take principles fromthe
Court of Appeal decisions in three provinces
and repeat what the Court of Appeal decisions
say in succinct fashion, counterfeiting is a
very serious offence and there nust be
exceptional circunstances in order to justify
the inposition of a nom nal term of
I mprisonnent . "

| submt that even though this predates conditional sentence
orders, factors regarding preval ence do apply, and it
Is an aggravating factor to be considered. It is a
factor necessitating deterrence. And you have heard

evi dence of the prevalence from Detective Drover. He's
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"The

That

noted that each year counterfeiting has gone up. He's
noted that in the past vyear about $47,000 in
counterfeit bills were recovered. That's not noney --
counterfeit noney that wasn't recovered. My Friend
i ndicates that that's only small portion of the overal

total of noney in Halifax, but | submt it is a sign of

preval ence. Fifty thousand dollars is a large crine.
| submt to look at -- that's the only way you can | ook
at it. Even though there nay be a lot of noney out

t here, a $50,000 a year crime is significant,
especially one that's growwng. And | also note that in
the Bank of Canada affidavit |'ve handed up to Your
Honour, since 1994 -- if you | ook through paragraphs 9
through 12, it addresses the prevalence of the crine
nationally, and basically since -- there's been a 2,500
percent growth in counterfeiting across Canada over the
past 12 years.
charts set out below illustrate that the nunber of

counterfeit notes passed annually in Canada

has increased just over 25 -- 2,500 percent

in 12 years since 1992 to 2004."
makes sense given the -- how easy it is now to produce
t hem And | submit this is strong evidence wth

respect to the preval ence of the crine and the need for
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det errence.

Now, |'m asking for a sentence in the range of 18 to 24
nmonths of real jail or incarceration. | note that each
case has its own set of facts and its own set of
circunstances so sonetinmes it is dangerous to start
referring to a case and say, "Wll, he got six nonths
so we should get six nonths here,"” but again, |I'm going
to refer Your Honour to tab 6 in ny book of
authorities, the Yung [ph] case. At paragraph 17, they

do note that:

"Depending on the circunstances and the seriousness of

an of fence..."

apol ogi ze, Your Honour, |'ve referred you to the wong

case. |In any event, Your Honour, the cases, basically,
at the very high end of the range would be four years;

at the very low end of the range would be six nonths

And nost of the cases, |'Il admt they cone in under
two -- well, around two years as the high end. Vel |,
the very high end would be four years. Wth

aggravating factors cases, it can range into the two
year range a lot of the tinme. | submt that, given the
aggravating factors here, that this case in the md to
hi gh range of the severity factors.

Now, | acknow edge that there are a couple of instances
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where conditional sentences have been granted, but |
submt that they are, in fact, the exception as opposed
to the rule, and I'm going to refer you to tab 5, the
case of Dunn, which | know is also in My Friend s book
of authorities. This was an appeal by Dunn from a
sentence inposed for convictions for conspiracy to nmake
and nmaking counterfeit noney and possession of a
machine for the use of making counterfeit noney. Dunn
was a first offender and he was 22 when the offences
were commtted. He was a follower rather than a | eader
in the comm ssion of these offences. And then it goes

on -- I'lIl refer you to paragraph 8:

"In our view, the appropriate range of sentence for

this particular offence and this particular
of fender would be between 18...and two years

| ess a day."

submt that's the case in our case, Your Honour.

"Leave to appeal sentence is granted, the appea

allowed, and the sentence is reduced to 21

nmont hs. "

Then they go on to consider the application of 742.1, the

condi ti onal sentence order.

"The trial judge found that M. Dunn does not pose any

threat to society. M. Dunn has put forward
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subst anti al and successf ul efforts to
conpensate his w ongful acts by taking
positive steps to secure a productive future
life and to help others in the conmmunity.
The chances of reoffending are alnost non-
exi stent."

| submt the presentence report doesn't cone anywheres near

sayi ng that.

"W do not see individual deterrence as a serious
consideration in this case."

| submt individual deterrence is serious here. He was on

probation and he still commtted the offence.

"W recognize that general deterrence is extrenely
inmportant in forgery cases, but as cases
i nvol ving the production of currency go, this
of fence and the appellant's participation in
it were both at the |ow end of the scale.”

| submt that we aren't at the | ow end of the scale.

“"In our view, leniency in this case would not |ead
others to consider that the courts view
forgery -- that the courts view forgery
of fences lightly. If a conditional -- if
conditional sentences are ever to be granted

in forgery cases, this is a case where one
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such concessi on shoul d be nmade."

It's the Crown's position, Your Honour, that Dunn quite --

"My

was maki ng an exception to the rule. [It's stating when
there's exceptional circunstances that, in fact, that's

an appropriate time to give a conditional sentence

or der. | submt those factors aren't present in this
case.
Now, at tab 9, Your  Honour, is the case of

Chri stopherson [ph], and it provides a useful analysis

of the case law. The judge goes through and anal yzes a

nunber of cases and at paragraph 35 indicates:

review of these cases |leads nme to the
conclusion..."

THE COURT: Carry on.

MR. O LEARY: "M review of these cases leads ne to the

conclusion that deterrence is an inportant
sent enci ng obj ecti ve in counterfeiting
of fences. The degree of deterrence will vary
with the degree of responsibility of the
of fender invol ved. Printers of counterfeit
bills and other persons who take the |ead
role in such counterfeiting operations shoul d
generally be sentenced nore severely than

those who nerely distribute.”
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As we've conceded, there is no indication that he is a

manuf acturer, or that M. Nasser is.

"Counterfeiting can have an effect on the |[ocal
econony, in sonme cases involving Ilarge
operations upon the econony of the country.

The degree of sophistication of the product
and prevalence of the distribution are also
to be taken into account."

So it's not -- other aggravating factors just aren't whether

you're a manufacturer, Your Honour. You're to take
into account the preval ence, the sophistication -- as

you' ve heard evidence of, this noney is sophisticated,

and a relatively sophisticated plan to cone down to
Hal i fax, evidence of howit's affected the econony, are
all additional aggravating factors. And | submt

sinply because you are not the manufacturer does not

nmean that you shouldn't be getting a stiff sentence and

deterrence isn't -- is also inportant just wth respect

to distribution as a manufacturer, and |'m goin

g

to

refer your Honour to Yung at tab 6. This is a 1985

case fromthe British Colunbia Court of Appeal.
"Basically, three young nen arrived from Hong Kong on
the 2nd of February, '84. Apparently,

fortuitously, the questioning -- one of them
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was sent for secondary questioning by the
initial custons officer when he saw him
entering the custons area in \Vancouver
International Airport. One thing led to
another, and ultimately he was searched and

found in possession of 65,000 in traveller's

cheques and United States currency. He was
also found in -- 100 -- $1,600 in US
currency. The other two nen passed through

custons uneventfully and they were net by a
man naned Chan at a registered nunber hote

i n Vancouver. On the 3rd of February, the
second individual, Sui Fang Yung [sic], went

to the Bank of Vancouver and at each bank

uttered -- went from bank to bank in
Vancouver and at each bank uttered
counterfeit traveller's cheques in $500

denom nations so he obtained $5,500 for each
traveller's cheque he uttered. Yung, the
third one and the one who was the subject of
this sentence appeal, does not seem to have
been as active as Sui Fang Chung [ph] but he
was ultimately arrested in his hotel room and

there he was found in possession or in the

75
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possession of Sui Fang Chung a nunber of
articles, sone of which mght indicate these
men planned to utter some of the counterfeit
traveller cheques in Mntreal, Toronto and
el sewhere in Canada. These three nen were
certainly part of a larger group of people
involving the production and disposition of
counterfeit traveller cheques and counterfeit
nmoney. An expert was called by the Crown who
testified the traveller cheques and currency,
whi ch he concluded was counterfeit, was very
good counterfeits, indeed sone of the best
apparently he had seen. The evi dence
indicated, from his experience in other
counterfeit traveller cheques stemmng --
ot her counterfeit traveller cheques stemm ng
from the sane source as these traveller
cheques, sone 500,000 overall m ght have been

i nvol ved. "

So not found on these ones in the grand schenme of things.

"The subm ssion of counsel for the three appellants

essentially was that the three nen were
unsophi sticated nenbers of a group of people

engaged in a counterfeit ring. They were

76
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likened to the street peddler of drugs who
peddl ed drugs as part of sustain the drug
habit, in part to provide noney for other
pur poses. The essential conparison was wth
people at a very low level of organization

such as this one."

And then at paragraph 14:

"No doubt

if one knew the whole background of the
preparation for and the production of the
counterfeits, wherever that took place, one
woul d have a nmuch better idea of the scope of
the entire operation. What we see through
these appeals is undoubtedly only a snal
part of the overall operation of this group

of people.”

At paragraph 17:

"Oher sentences elsewhere in Canada have varied from

four years to one year or |ess,”

as | had indicated earlier.

"Each, of

course, depends on its own circunstances and
depends upon the seriousness of the offence
and, of course, the background of the
of f enders. Here, in ny view, we have three

of f ender s who are not particularly

77
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sophi sticated but who were prepared for their
own ends to participate in a pretty extensive
oper ati on. Wthout their participation as
those who actually take the counterfeit
traveller's cheques/the noney to a bank and
recei ve genuine currency for them the whole
operation would be brought to naught, so

their participation is a significant one."

Notw t hstanding that, he found that the sentence inposed by

the trial judge was excessive and inposed a sentence of
two years on each. Your Honour, | submt that that
case has a lot of relevance to ours. W have three
young people comng to Halifax from another city. Now,
we don't have evidence as to how big the overall schene

is, but they got the counterfeit noney from sonewheres.

|'"d anticipate ny evidence -- My Friend will -- this
Is a -- this is good quality counterfeit noney. It
didn't just pop out of nowhere. As stated in the

presentence report by the accused, everyone was doing
it. There's evidence that there is a larger schene
taking place. They mght have been the low end
distributors, but as indicated in this case, nobody
profits unless they're doing what they're doing. It's

significant. It requires deterrence. And Yung did
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receive two years.

As | indicated, the plan here, they cane wth al nost
$16, 000. The plan in Yung was not carried out. I
submt that's also relevant to here. The plan doesn't
have to be carried out. It's an aggravating factor
requiring deterrence.

And I'm also going to refer you to tab 7, which is the
case of Mankoo from the Ontario Court of Appeal from
2000. He pleaded guilty to possessing counterfeit

Anerican traveller's cheques, forged identification and

enbossing pl ates. The currency exceeded 3,000 --
300,000 in value. G anted, that's larger than our
anount . He also urged the -- argued that the judge

erred by failing to inpose a conditional sentence.
Mankoo had a crimnal record and was on probation at

the tine he commtted the offences, the sane as our

case, Your Honour. He was sentenced to 23 1/2 nonths
I mpri sonnent . Granted, we don't know what the record
IS. But | bring this case to your attention, Your

Honour, because.. .

THE COURT: Do we have an age for hinf

MR. O LEARY: | don't have an age for him Your Honour,
but the reason |I'mbringing this case to your attention

Is because | submt it's significant because the
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appel lant was only a courier of the counterfeit noney.
He wasn't involved in the -- he wasn't involved in the
actual manufacture. He was just taking it from place
to place. So | submt even though being a manufacturer
Is a very aggravating factor, that does not |essen the
fact that deterrence and denunciation are required when
the noney is being distributed, especially when there
are several aggravating factors, as in this case.

At tab 3 I've included Le, another British Colunbia

Court of Appeal case, and | submt this would be at the

| ow end of the scale. | submt our factors take us out
of this range. He was convicted of possessing
utterfeit -- uttering counterfeit $100 bills. He

possessed 24 of them He may have had up to 8,000 of
these bills in his possession. The accused was a 30
year old sign painter with no crimnal record and
supported a wife and two children. Even in that case,
Your Honour, the Court inposed nine nonths of jail.

And as | referred to before, the case of Rashid is a
1994 case. It was only eighteen...

THE COURT: What tab are you at?

MR. O LEARY: Tab 8. It was eighteen $20 bills, Your
Honour, and he received five nonths inprisonnent

followed by a year's probation. And as | referred to
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before, in Dunn, he was 22 years old, a first tine
offender, a follower, not a |eader, and the Court of
Appeal in Ontario found that the appropriate range of
sentence was 18 to 24 nonths.

So given the aggravating factors in our case, the
preval ence, the sophistication, the planning, the
quality of the counterfeit noney, the fact that this
accused was on probation, the fact that, as you' ve
indicated, it could be the thrill of actually getting
away wth it, but | submt it's nore likely notivated
by greed, that this is in that 18 to 24 nonth range

Your Honour .

Now, with respect to this accused's particular
ci rcunst ances. . .

THE COURT: Perhaps this is a good point to break. |'m
not going to go right through the |lunch hour. It's
going to be a long afternoon, as it's currently
| ooki ng, at |east. W have M. Atton's sentencing at
1:30 and then, of <course, a full docket for the
afternoon. W'Ill see where we stand when we return at
1:30. | hope | can carve out sone tine to deal further
with the matter sonetine this afternoon

MR PINK | have a pretrial wupstairs but I'll be

around the building, if Your Honour pleases.
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THE COURT: Wat tinme is that?

MR PINK 1:30. So I'll be...

THE COURT: Al right. Wll, why don't we say that
we'll revisit this matter as soon as...

MR PINK: That would be fine, Your Honour.

THE COURT: Qoviously, the submssions are taking
consi derably | onger. | think you' ve been at it for
about an hour and a half. Wuld | be fair with that,

M. OlLeary? Cdose to it. And assumng M. Pink is
going to take the sane length of time, really, what we
shoul d have set aside was virtually a full day for this
matter. So we may be -- it may be that we're going to
have to return to it for conclusion of remarks at
another -- at another date, so -- and | don't know when
that's going to be, but that's a possibility, and |
wanted to put it out there now so that if you need an
opportunity to discuss that with your client, it can be
done over the |unch hour.

MR PINK  WII do, Your Honour.

THE COURT: Recess at this tine.

MATTER ADJOURNED

MATTER RECALLED

THE COURT: | realize that -- that it's an inposition,

but unfortunately, today we -- | wasn't advised that --
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and, M. OLeary, and I wsh M. Pink were here. ['"'m
going to address this later. Wen you' re looking at a
sentencing that's taking a half a day of court tinme and
it just gets slotted in wth the regular docket, you
put everyone else to a disadvantage, because their
matters all end up being adjourned to accommodate M.
Pink's client, who's from out of town. | just don't
think it's reasonable for counsel not to give ne that
information. | never would have slotted this inif I'd
known it was taking a half a day.

MR. O LEARY: Your Honour, | can apolo -- please accept
ny apology to the Court, but it wasn't you who actually
set the sentencing date. You weren't here that day and
the judge who did set it, it was a busy day and | don't
think it was appreciated how long it was going to take.

THE COURT: W've had three trials already that have
had to go to other dates. | nean, it's just created --
it's a bit of a nightmare for nme trying to deal with a
docket in these circunstances. And it's not entirely
you, M. O Leary. As | said, M. Pink should be here

listening to this too.

MATTER ADJOURNED

MATTER RECALLED

THE COURT: M. Pink, before you were in the courtroom
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| indicated to M. OlLlLeary that this is extrenely
frustrating, to be dealing with a sentencing that
should have been set for a half day and having the
entire docket have to be -- virtually the entire docket
had to be reset for other -- another -- other dates

whi ch neans i nconveni ence to nmany, nany, many peopl e.

MR. PINK: Everybody.

THE COURT: All 1'"'m saying is that, if it was a half
day matter -- | gather | wasn't here when it was set
down, but...

MR PINK:  You weren't.
THE COURT: ...because your client is fromout of town,

| felt we should proceed with your matter, but had |

known it was going to be a half day, | would never have
set it for this norning, or I would have -- and | don't
t hi nk whoever did set it down -- it looks like it was
the -- Ms. Sherman has it in the book. In any event,

just for future reference, because the docket is so
heavi | y booked.

MR PINK | see that.

THE COURT: You ready to carry on, M. O Leary?

MR O LEARY: Yes, Your Honour. Once again, |
apol ogi ze for not informng the Court of...

THE COURT: Well, it's just it does create those -- and
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It creates...

MR O LEARY: | know.

THE COURT: It creates problens all around, as you
know.

MR O LEARY: I"'m going to be very brief, Your Honour

| just wanted to briefly address the accused's

personal circunstances. I"'m not going to go into the
presentence report or the probation officer's letter in
any detail. In any event, Your Honour -- 1'm just

going to refer to the last paragraph of the probation

officer's letter where she suns everything up from her

per specti ve.

"During the period of probation supervision, the young
person satisfied the terns of the restitution
order and wote an appropriate letter of
apol ogy. He denonstrated poor reporting
habits throughout the term as it appeared he
wanted to report on his terns, when he was
avai | abl e. He was also quite difficult to
notivate in regards to conpleting  his
community service in a tinely fashion as he
took advantage of the fact he had until My
2nd to conplete the 100 hours. The probation

officer found this young man to be difficult
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As

to deal with as he was challenging at tines

and deneaning to the author. He was al so not

forthcomng with the information regarding

his contact with Halifax Police/Court. @G ven

the young man's poor response to probation,

he does not appear to be suitable for

conmuni ty supervision.”
i ndi cated, now, she thought that mneant probation.
THE COURT: Right.
MR. O LEARY: | submt, though, that the conbined
effect of the presentence report and the letter from
the probation officer aren't conplinentary to the
accused. They present a picture of sonebody who's
escalating from his nother's characterization as a
troubl emaker to sonebody who's commtted a break and
enter to sonebody now who's conmtted a very serious
offence with respect to counterfeiting. Based on his
father's evidence, there does seem to be a limted
pattern, based on the evidence we have, that he got
into trouble on the break and enter, he canme hone and
was good for a while, and then went out, and once he
was back in the community, slipped into his old ways,
and | submt that that evidence of past behaviour is

extrenely relevant when considering his risk to
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reoffend and when considering whether or not he is
suitable for a conditional sentence order. At the very
| east, Your Honour, | submt that he does not -- it's
not as in Dunn where they found that there was

absolutely no risk to reoffend.

| submt -- the Crown's submssion, as | indicated,
we're asking for jail. I've outlined the term I'm
asking for. I'll leave it in Your Honour's discretion,
but I subm t t hat jail, i ncarceration, is the
appropriate sentence. If you do find, though, that a
conditional sentence order is possible, | submt that

house arrest would be a necessary term to achieve any
deterrence, if you find that the necessary deterrent
can be nmet with a conditional sentence order, and |

note that both parents are working and I'm not sure if

house arrest can be enforceable in this instance. In
any event, if it is -- if you do find that it will be a
conditional sentence order, given the outline in
Proul x, it should be a very lengthy one. But at the
end of the day, Your Honour, as | indicated, based on
the aggravating factors -- he was on probation. You' ve

heard from Cst. Drover regarding how it hurt the
community, how it spirals out of control. The victins

lose 100 percent when they're caught wth the
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counterfeit noney, and it underm nes the confidence of
the public in the nonetary system And given those
factors, | submt that this is in the, at |east, nedium
to high range of severity with respect to counterfeit
of fences and jail is appropriate.
THE COURT: Thank you. M. Pink.

SUBM SSI ONS
MR Pl NK Thank you, Your Honour. Your Honour this
afternoon will be sentencing a young nman 19 years of
age who has no prior adult record. | wsh to nake it
very clear at the outset that | am not asking the Court
to inpose probation at first instant or a suspended
sentence on M. Nasser. Based on the case l|law that |
have read and | have submtted to the Court, the Courts
have held that, even for a first offence, jail 1is
appropriate. But what |'m going to be asking the Court
to consider is, of course, a conditional sentence.
I wish to make it very clear that this is not a case of
maki ng counterfeit noney or of being in possession of
equi pnent to produce counterfeit noney, and I wll have
nore to say about that in a few nonents. M. Nasser
has pleaded gquilty to one count of possession of
counterfeit noney and two uttering of counterfeit

noney.
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| also wish to nake it very clear that M. Nasser, at
the time of this offence, was a student at the

University of Wndsor on a fixed budget. M. Nasser

did not -- and I wish to enphasize -- did not purchase
t he noney. M. Nasser did not purchase the airline
ticket to cone to Halifax. M. Nasser was driven to

the airport in Toronto to come to Halifax. M. Nasser
did not pay for the car. M. Nasser, however, did nmake
arrangenents for the notel where he could obtain his
famly discount. | respectfully submt that those
facts are facts to be considered by the Court. | think
it's also very inportant for the Court to keep in mnd
that M. Nasser pleaded guilty at first instance.

Your Honour has before you a nunber of docunentation.

You have a presentence report prepared by the Mnistry

of Community Safety and Correctional Services. You
have a brief -- or book of authorities submtted by
both the Crown and nyself. |1've also submtted letters

of reference dated July 5th, 2005, from M. Nasser's
enpl oyer and | have -- and Your Honour also has before
you sone additional information from the Mnistry of
Chil dren and Youth Services of Ontario.

Dealing first of all, if I mght, wth the presentence

report. It is ny respectful submssion that the
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comments made by ny client's nother were pertaining to
a young person or a youth who, in fact, was going
through his teenage years at a very young age when he
was having or causing problens wthin the school
envi ronnent . W do know, however, that after he got
hinself into trouble and his parents were not happy
with what was happening, they sent him off to private
schools to continue his education. W do note that the
first tinme he got hinself into trouble with the | aw was
at the age of 17. There's no doubt about it that at
that tinme he was not living at home full tine. He was
hangi ng around with the wong people. There's no doubt

about it that he would not obey the rules of his

parents. But for a period of six nonths, January up
until -- when he was sentenced, that he did live there,
he applied -- or conplied with his parents' rules and
appeared to manage hinself very well. So between March

and Septenber of that year, 2003, M. Nasser did well.

O course, there was no place for himto go other than
go on to university. No doubt about it, his parents
had great expectations. He goes on to the University
of Wndsor. He's basically by hinself as a young
freshman. First year, he doesn't do very well. Second

year, together with his associates, he gets involved in
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the present offence. No doubt about it, he did cone to
Hal i f ax. No doubt about it, he was in possession of
sonme counterfeit noney which had been purchased by
soneone el se.

Now, it is interesting to note in the presentence

report, under Assessnent, it states:

"Background information reveals that the subject

appears to have had a stable and caring
upbringing in which traditional values and
respect for the law was fostered. Due to
behavi ouri al problens at school, the subject
was sent to private school fromthe age of 13
until graduation. The subject's parents
appear supportive; however, have expressed
di sappoi nt nent regar di ng t he subject's
i nvol venrent with the law and his academc
per f or mance. The subject first got into
trouble with the law at the age of 17 and was
bei ng supervised by a probation officer there

while attending the University of Wndsor.

He was recently -- he has recently obtained
enpl oynent as a cust oner service
representative. The subject presented as a

personal yet independent young man."



SUBM SSI ONS BY MR PI NK

Then it goes on:

"Negative peers may continue to be of concern. No

Then under

||In

i ght

problenms with drug or alcohol abuse are
I ndi cat ed. Al though the subject's nother
related that the subject may have had -- nmade
sonme positive changes as a result of his
recent enploynent, she appears to express
di sappoi nt nent regar di ng t he of fender's
i nvolvenent with the |aw The subject's
father expresses that he has concerns that
the subject mght continue to get into
further trouble and associate with friends
who are a negative influence should he not be
under strict supervision. He suggested that
a curfew mght be beneficial for his son at
this tine."

Recommendat i ons, Your Honour, it says:

of the above information, it is the opinion
of the witer t hat, should conmunity
supervi si on be deened appropri ate, t he
of f ender woul d benefi t from strict
condi tions. The following conditions are
respectfully recomended by the witer: be

enpl oyed full time or attend school; not to

92
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W are asking Your Honour to consider those terns in a
conditional sentence order. And as did M. Nasser
when, in fact, he testified this norning, he read from

associate wth individuals who have been in
trouble with the law, reside at his parents’
residence and abide by their rules and not
nmove out wthout the permssion of his

probation officer; and a possible curfew "

93

a letter from his enployer, a person who he does not

know, who states as foll ows:

"Al karim frequently finishes assigned tasks well before

Now,

the allotted tine is conplete and began
assisting others in his extra tine early on
in the course. He asked if it was all right
for him to support his fellow students and
has becone the person they look to for help
if | am busy assisting soneone else in the
cl assroom Alkarim is a fine exanple of a
dedi cated, notivated individual, genuinely
interested in assisting others to realize

their success."

this is a letter witten on June 13th, 2005, six nonths

after his involvenent, and |I respectfully submt to the

Court what has happened here is that M. A karim-- or
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Al karim Nasser has made up his mnd that the rules and

r egul
and,

r egul

ations set by his parents are not so unreasonabl e,

in fact, when he operates within those rules and

ations, he, in fact, can be a useful nenber of the

community, and, in fact, right now he enjoys being a

menber of his enploynment group, and, in fact, appears

to be doing very well.

It is interesting as you'll note too from the letter

fromDavid A tbaum A-l-t-b-a-u-m it states:

"I firmMy believe that the particular incident that

took place was as a result of outside
pressure and the silly things that teenagers
do fromtine to tine. After all, we are all
-- we all were teenagers once. This does not
| essen the incident, but for nmy part, know ng
Alkarimas | do, | believe that it was a one-

time mshap."

THE COURT: You know, | mght be able to accept that at

sone

| evel

level if it wasn't an offence that involved

sone

of planning and preneditation. This is clearly a

situation where there was anple opportunity along the

pat h

to say, "Hey, wait a mnute, this is wong,

this

I's bad. | shouldn't be involved. I"m getting out of

this.
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MR PINK:  You're absolutely right.
THE COURT: But -- and so it's not a mshap when it --
| could appreciate that suggestion if we were talking
about a spur-of-the-nmonent kind of offence.
MR Pl NK | -- 1 don't disagree with what Your Honour
IS saying. Hs tw associates, one was his ol der
cousin and another one was his friend from Bangl adesh.
It is ny understand from talking to both M. Nasser,
Sr., and Alkarim that the cousin has an influence over
hi m That's why | asked M. Nasser whether or not he
was a |leader or a follower. It appears from reading
the presentence report that Akarim 1is probably
| abelled as a follower. He can be a |eader and should
be a leader, but | respectfully submt when you're
dealing with ol der people, people who have influence on
you, that you becone a follower, and |'m respectfully
submtting that is what happened in this particular
case. Yeah, you're ab -- Your Honour is absolutely
right. He could have backed out of it but he didn't
back out of it. He has to pay the consequences.
There's no doubt about it, jail's going to conme his
way. The only question is, is whether or not jail,
actual custody, is what is appropriate or whether or

not there should be a conditional sentence.
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Wat | would like to do now is just spend a

96

f ew

moments, and what | would like to do is for Your Honour

to take the book of authorities submtted by the Crown,

and what | would like to dois -- I'"'mnot going to read

into the record but I would like to point out certain

par agr aphs for Your Honour to consider at the tine that

you i npose sentence.
I would Ilike to refer to the GCown's book

authorities under tab 1, and | first of all refer

of

you

to Chief Justice Laner's comments at paragraph 1, and |

would like to read this into the record.
"Parliament has sent a clear nessage to all Canadi an

judges that they -- that too nmany people are
being sent to prison. In an attenpt to
remedy the problem of over-incarceration
Parliament has introduced a new form of
sent ence, t he condi ti onal sent ence of
I mpri sonnent . "

THE COURT: Wat page are you on? Because I...

MR PINK |'msorry, paragraph 1.

MR O LEARY: Page 6 of Proulx at tab 1

MR PINK: Page -- page 6, paragraph 1.

THE COURT: Al right. Ckay.

MR PINK  Ckay?
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THE COURT: Yeah.

MR PINK: Then I'mgoing to ask the Court if you would
then proceed to page 10, paragraph 12. | wll not read
that into the record but | ask the Court to consider
it. Then | ask the Court to turn to page 16, paragraph
46. This provision lists four criteria that the Court
must consider before deciding to inpose a conditional
sentence. Then they set out the four criteria. Then I
ask the Court to turn to page 19. |In particular, refer
to paragraphs 60, 62 and 65. This deals wth the issue
of danger to the comunity. | then ask the Court to
turn to page 20 and consi der paragraph 69 and paragraph
70. At page 22, | refer the Court in particular to
paragraph 82. | ask the Court then to turn to page 25,
and in particular refer to paragraphs 98, 99 and 100.
Then at page 28, the summary, | ask the Court to
consi der paragraphs 113, 114 and 115. And then finally
dealing with the Proulx case, | refer Your Honour to
page 30, and in particular, page one twenty --
paragraph 127, which sunmarizes all the conditions,
that is at page 30, 31 and 32.

At the very beginning of ny submssion | nmade it clear
that this was not a case of making counterfeit noney or

of being in possession of equipnment to purchase [sic]
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counterfeit noney. My Learned Friend at tab 4 has
referred to the case of Hal dane from the Superior Court
decision, and once again, we're dealing there with an
i ndi vi dual 50 vyears of age convicted of rmaking
counterfeit noney and possession of forgery tools. I
respectfully submt that the principles used to inpose
sentence on a person who is in possession of -- naking
counterfeit noney or even possessing forgery tools is
not equivalent to uttering and/ or possession.

| also ask the Court to consider the Dunn case, which

is at tab 5 of My Learned Friend s book of authorities,

and once again, | ask the Court to keep in mnd it's
conspiracy to make or mnaking counterfeit noney. Once
again, | respectfully submt, sonewhat different than

what we have here

In inposing sentence, | also ask the Court to keep in
mnd the anount that is involved here. Here we have a
total anount of $16,000, of which only 300 of that was
uttered by ny client. The rest of it was found in
possession of three of them And if we look at the
Mankoo case, which is at tab 7 of the Crown's book of
authorities, you'll note there that we have currency
exceedi ng $300, 000. | respectfully submt that that

case can be distinguished from the one that is before
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Your Honour.

And finally, at tab 8, the Rach -- R-a-c-h-i-d case,

v. Rachid [sic] case, this is a decision in 1994,

99

R

a

decision, | respectfully submt, that my have been

different if, in fact, it had been decided after
conditional sentence provisions, in fact, were --
the Oimnal Code was anended to incorporate

condi ti onal sentence provisions.

If we now may | ook at the book of authorities that

have submtted to the Court. The first case that

ask the Court to look at is at tab 1, which is

t he
when
t he

I
‘d

t he

Goody case. Now, | only put this case in so nuch to

just show the Court what, in fact, the Cown can prove

in order to prove the offence of uttering. | have been

advised by M. MCarroll that M. Goody in

this

particular case was inposed a fine of $500 by Justice

Goodf el | ow.

I then refer the Court to the Christopherson case,

which is found at tab 2, and in particular, | refer

Your Honour to page 8 of that particular case,

paragraph 35. This is a summary.
"My view of these cases |leads nme to the conclusion that
det errence S an I mport ant sent enci ng

objective in counterfeiting cases. The
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degree of deterrence wll vary wth the
degree of responsibility of the offender
I nvol ved. Printers of counterfeit bills and
ot her persons who take a lead role in such
counterfeiting operations should be generally
sentenced nore severely than those who nerely
di stribute. Counterfeiting can have an
effect on the Ilocal econony, and in sone
cases involving large operations upon the
econony of the country. The degree of
sophi stication of the product and the
preval ence of the distribution are also to be

taken into account."”

ask the Court to keep that in mnd. | then refer the Court

to tab 3, the R v. Bernsten case, a decision of the

British Colunbia Court of Appeal. This was decided
prior to the conditional sentences being -- the
amendnent was nmade to the Crimnal Code. In that
particular case, | ask the Court to refer to page 2,

par agraph twenty -- paragraph 7.

"The cases that have been put before us indicate that,

in relation to counterfeit offences, a
sentence of inprisonnent is wusually called

for wunless there were quite exceptiona
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ci rcumnst ances. Bernsten is 25 years of age
He has no crimnal record and was, at the

time of the offence, steadily enployed."”

And in this particular case, he was sentenced to six nonths.

| then ask the Court to turn to tab 5, the Dunn case,

the decision of the Ontario Court of Appeal. You' I'|

note that a 22 year old accused with no prior record,

convicted of nmaking counterfeit noney, conspiracy

make such noney and possessing a nmachine intended to

use in maki ng such noney. ..

"Wth two others, the accused |eased a photocopier
which was wused at the accused's place of
business to make small amounts  of US
currency. The trial judge found the accused
no threat to society but sentenced the
accused to 30 nonths concurrent inprisonnent

on each count."

Then | ask the Court to turn to page 3, the | ast paragraph on

that page, where the Court stated as foll ows:

"W nmust now consider the question of the application
of s. 742.1 to this case. The trial judge
found that M. Dunn does not pose any threat
to society. M. Dunn has put forth

subst anti al and successf ul efforts to
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conpensate for his wongful acts by taking
positive steps to secure a productive future
life and to help others in the conmmunity.
The chances of his reoffending are al nost
non- exi stent. W do not see individua
deterrence as a serious consideration in this
case. W recognize that general deterrence
Is extrenely inportant in forgery cases but,
as cases involving the production of currency
go, this offence and this appellant's
participation in it were both on the |ow end
of the scale. In our view, leniency in this
case would not lead others to consider that
the courts view forgery offences lightly. If
conditional sentences are ever to be granted
in forgery cases, this case is one where such

a concessi on should be nade."

102

then ask the Court to consider, at tab 7, R v. D., and in

particular, | ask the Court to turn to page

par agraphs 17, 18 and 19, and on page 7, paragraph

These are cases that we've already referred to.

61
20.
At

paragraph 26 of that case, at page 8, it states as

foll ows:

must

now nake a determnation as to whether or not
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the sentences should be served in the
comunity. This is whether the sentence is
one which, in all of these circunstances,
shoul d be nmade conditional and served in the
conmuni ty. S. 742.1 provides that, where a
person is convicted of an offence, except for
an offence that is punishable by a mninmm
termof inprisonnment, and the Court inposes a
sentence of inprisonnent of |ess than two
years and is satisfied that serving the
sentence in the comunity would not endanger
the safety of the comunity and is not
contrary to other principles of sentencing,
it may direct that the sentence be served in
the community with conditions. | believe the
Crowmn has conceded that in this particular
case a comunity sentence is a consideration
and woul d not endanger the community. Wuld
service of such a sentence in the community
be in accordance with other principles of
sentencing? The inposition of a conditional
sent ence IS not mandat ory. It S
di scretionary on the part of the Court and

must take in all of the circunstances of the

103
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case. O course, | have a concern, and |
think a ot of judges have concern when they
exercise discretion and order a comunity
sentence, as to whether or not this does
amount to a sufficient deterrent for the
crinme and whether the sentence adequately
shows the Court denunciation of the actions
of the individual so as to inpress on others
that this type of activity is to be
di scour aged. S. 718 of the Cimnal Code
poi nts out f undanent al pur poses of
sentencing, which include, along with crine
prevention initiatives, to respect for the
| aw and the maintenance of a just, peaceful
and safe society by inposing just sanctions
that have one or nore of the followng
objections -- objectives: To denounce
unl awful conduct; to deter other persons and
the offender from commtting the offences.
I, of course, have to look closely at the
principle of general deterrence. | have to
ask what kind of nessage does go out to the
public generally? The public, of course, is

very concerned. S. 718 also provides that an

104
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And then

of fender should not be deprived of liberty if
| ess restrictive sanctions may be appropriate
in the circunstances, and also that al

avai | abl e sanctions other than inprisonnent
that are reasonable in the circunstances
should be considered. Nonet hel ess, if a
conditional sentence is inposed, it should
refl ect to sone degree a term of
I ncarceration. | have decided that, in the
circunstances of this case, that M. D wll
not be a danger to the public. Consi deri ng
all of the matters that have been brought to
ny attention, including the subm ssions of
counsel, this is an appropriate case in which
a conditional sentence should be given. A

conditional sentence is therefore all owed and

M. D wll serve his sentence in the
community rather than in jail. | inpose the
foll owi ng condi ti ons. The mandat ory
conditions will be..."

105

he sets out from (a) to (e) the nandatory

conditions. Then it states in paragraph 30:

"The Court

may prescribe as well additional conditions

of sentencing and | believe that this is an
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appropriate case to | mpose addi ti ona
conditions so that it is brought hone to M.
D. the seriousness of this matter and that he
must do sonmething to address this problem
|"ve therefore concluded that M. D. wll be
pl aced under house arrest for the entire term
of 18 nonths. He will not |eave his house or
residence except for immediate purposes of
attendi ng school or an educati onal
institution, for securing nedical treatnent
if required, counselling if and as required,
participation in religious activities, and,
of course, work."
Those are the conditions, if Your Honour pleases, that we are
asking the Court to consider in the present case. I
then ask the Court to turn to tab 8, paragraph 22, in

the case of R v. Gozell. Paragraph 22 states:

"This is an organized and sophisticated crine that is
bei ng perpetrated throughout Wstern Canada
by the accused and his gang."
| respectfully submt that this case is distinguishable based
on that one sentence. And | also draw Your Honour's
attention...

THE COURT: \Wy?
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MR Pl NK Because basically we are not a part of an
organi zed or sophisticated crine here.

THE COURT: Vell, one mght argue that with you, M.
Pi nk.

MR PINK:  Yes.

THE COURT: Three fellows travel, get their plane
tickets, travelling to Halifax, noney concealed in
vari ous conpartnents of suitcases. One mght argue
that there was sone fairly sophisticated organization

to the events that your client becane involved in.

MR Pl NK: Vell, | think when you |ook at the agreed
statenment of facts, you'll find that it was not very
sophisticated at all. Essentially what they did is

they go up to the Palace, and what they do is they
start exchangi ng noney, and then right after that they
start buying drinks with counterfeit noney. And t hen,
of course, when they search the car, they find noney
| ayi ng about in the car. Wen they search their notel
room it's in clear view of anybody who goes into that
room Even when they went to McMac Mall, you know,
they were being followed around wth canmeras. And as |
say -- well, it is ny respectful subm ssion, that's not
sophi sti cati on.

It is ny understanding is that in order to purchase
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counterfeit noney, it is known anongst sone peopl e that
you can go to M. A and you buy the noney. There's no
doubt about it that once you buy the noney, in order to
distribute it, then what, of course, you do is you do
as the constable said that you do. You know, there's
one of three or four ways in which you can rid of that
noney. In this particular case, all that happened is
that ny client purchased a Sony recorder and he went to
Sears and purchased sonme stuff there. Al the material
was found in the back seat of the car. | don't -- |

respectfully submt that is not very sophisticated at

al | . And | don't believe that it's part of organized
crine.
THE COURT: | didn't read -- | didn't read "organi zed

crime" in that sentence.
MR PINK: | agree.
Is organized and sophisticated crinme that is
bei ng perpetrated throughout Wstern Canada
by the accused.”
we are not throughout the Maritine Provinces. W cane
to Halifax, and we were here at the tine that we got
caught. Then | draw Your Honour's attention to

par agraph 53 at page 14 of the sane case:

"Printers of counterfeit bills and other persons who
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Then |

take a lead role in these type of
counterfeiting operations wusually should be
sentenced nore severely than those who nerely
di stribute the noney. M. Gozell is not a
mere distributor. He was involved in the
printing and passing, distributing in the
transportation of the equipnment of a very
sophi sti cat ed, far r eachi ng, ext ensi ve
counterfeiting ring. This is a large
operati on. It can affect a |ocal econony,

etc."”

109

ask the Court to consider at tab 9 the case of R v.

Rafuse, and in particular, | refer you to paragraph 12.

" An

exam nati on of the jurisprudence regar di ng

sentences for simlar offences in simlar
circunstances revealed that the range is from
six nmonths to two years |less a day. There
have been cases which exceeded two years | ess
a day but they are rare. The sentences
i nposed are adjusted upward to the high end
depending on the anobunt of counterfeit noney
involved, and in cases involving a |large
anmount of counterfeit noney and a

sophi sti cat ed operati on may exceed t wo
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years."

Then finally, | refer you to the Mankoo case at tab 10,

there you wll find that the appellant was a courier

counterfeit currency that exceeded $300, 000, as well

110

and

of

as

plates capable of providing additional counterfeit

currency, and international passports. M. Mankoo al so

had a prior crimnal record and was on probation at the

tinme of the offence in question.

If I may just go back for a nonment to the Proul x case,

which is found at tab 1 of the Crown's cases, | wish to

draw Your Honour's attention to page 14, paragraph 35

It states:

“"In light of the foregoing, it is clear that Parlianent
intended a conditional sentence to be nore
punitive than a suspended sentence wth
probation, notwithstanding the simlarities
between the two sanctions in respect to their
respective prohibitions."

At page 15, paragraph 38:

"The punitive nature of a conditional sentence should
also inform the treatnent of breaches of
condition."

Par agraph 41, the last part of that:

"A conditional sentence nmy be as onerous as, or
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perhaps even nore onerous than, a jail
sentence, particularly in circunstances where
the offender is forced to take responsibility
for his or her actions and nmake reparation to
both the victim and the comunity, all the
while living in the comunity under tight

control ."

At page 22, paragraph 79, the Suprene Court of Canada state:

"Thus a conditional sentence is available in principle

for all offences in which the statutory

prerequisites are satisfied."

have prepared for the Court's consideration two docunents

which 1'll ask that you consider. One is what I'm
suggesting the Court consider for a conditional
sentence order. In addition to the statutory terns,
I'm asking the Court to sentence ny client to
i mprisonnment for 10 nonths, and during that 10 nonths,
if the Court sees that it should be served in the
community, there are certain conditions. One, he's not
to take or consune a controlled substance as defined by
the Controlled Drugs and Substances Act except in
accordance with nedical prescription. I'"m asking the
Court to allow himto conplete 100 hours of comunity

service by My 6th, 2006, to attend for assessnent,
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counselling or treatnment as directed by his supervisor
He is not to associate with or be in the comunity
[sic] of the following persons: anyone who he
knowngly has a crimnal record. He is to nake
reasonabl e efforts to |ocate and maintain enpl oynent or
an educational program as directed by his sentence
supervision, and he is to make restitution through the
clerk of the court on or before Septenber 30th, 2005
Sony Store, MchMac Mall, $91.99, and The Bay at M cMac
Mal |, $109.44, which is one third of anount taken
In addition, |I'm asking the Court to consider that he
be placed under house arrest, to remain in his
residence at all tinmes beginning at 11 p.m on July 9th
and ending at 11:49 p.m on April 8th, 2006, with the
foll owi ng exceptions: when at regularly scheduled
enpl oynent which his supervisor knows about and
travelling to and from the enploynment by a direct
route; when attending a regular schedul ed educational
program whi ch his supervisor knows about or at a schoo
or educational activity supervised by a principal or a
teacher and travelling to and from the educationa
program or activity by a direct route; when dealing
wi th nedical energency or nedical appointnment involving

hi nsel f or a nmenber of his household and travelling to
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and from it by a direct route; when attending a
schedul ed appointnent with his l|lawer, his supervisor
or probation officer and travelling to and from the
appointment by a direct route; when attending a
counselling appointnent, a treatnent program or a
neeting of Al coholics Anonynous or Narcotics Anonynous
at the discretion of or wth permssion of his
supervisor and travelling to and from the appointnent,
program or neeting by a direct route; when attending a
regul ar scheduled religious service with the perm ssion
of his supervisor; and when naking application for
enpl oynent or attending job interviews Mnday through
Friday between the hours of 9 aam and 5 p.m; and for
not nore than three hours per week, approved in advance
by his sentence supervisor, for the purpose of
attending to personal needs; and finally, to apply --
prove conpliance wth the curfew, house arrest
conditions, by presenting hinself at the entrance of
his residence should any supervisor or peace officer
attend there to check conpliance.

And followng the conditional sentence, if Your Honour
pl eases, | am asking that the Court consider a period
of probation for at least 12 nonths. Now, of course

if the Court considers a conditional sentence order as
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I nappropriate and you don't agree with ny 10 nonths, of
course Your Honour has the discretion to increase that
to any length or period up until two years |less a day,
and the sane way w th probation. If you' re not happy
with the 12 nonths but you want 24 nonths, then of
course Your Honour has that discretion. And basically,
the terns of the probation, except for the curfew and
house arrest, wll basically be the sanme as that set
out for the conditional sentence order.
So other than those remarks, if Your Honour pleases, ny
client, | know, wshes to address the Court. Unl ess
there's no questions, | have no further conmments.
THE COURT: Thank you. Is there any response fromthe
defence -- or Crown, sorry?

REPLY
MR, O LEARY: Just briefly, Your Honour. My Friend
made reference to the D (S.M) case from the New
Brunswi ck Court. | believe it's tab 6 of his -- or, |
apol ogi ze, tab 7 of his book of authorities. | do note
that in D.(S.M) there was evidence led that, in fact,
the young -- the relatively young person was a video
ganme -- video gamng addict, and | submt that 1is
extrenely relevant for whether a conditional sentence

is appropriate because, as you know in ProulXx,
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rehabilitative needs are balanced directly versus the
need for deterrence in determining whether it's an
appropriate sentence, and that in that case he did
receive a sentence -- total sentence of 18 nonths. And
| submt that, in effect, when going through his
anal ysis, the judge in that case totally | ooked at risk
to reoffend and did not really address the issue of
whether -- well, he didn't nake nuch coment wth
respect to deterrence.

In our case, in deciding if a CSO is appropriate and
going through the statutory conditions, you do have to
address safety of the public, which includes the risk
to reoffend, and I submt it's extrenely relevant that,
on a form of comunity supervision, a probation order
form he did breach that.

| take some issue with the anount of influence his
cousin would have on him He's one year older, and
it's clear when they cane to Halifax they were al
acting together. He didn't have a gun held to his head
to make him get on the plane. He didn't have a gun
held to his head to nake him go to the store and buy
the stuff. These are three who were students in schoo
t oget her. | submt there wouldn't be that nuch peer

pressure that you could say that he was under the
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i nfl uence of sonebody el se.

At the end of the day, | disagree with My Friend s
assertion that this wasn't a sophisticated plan. I
submt that it was, and they shouldn't be rewarded just
for the fact that they got caught early in it. Thank
you, Your Honour.

THE COURT: Thank vyou. M. Nasser, anything you w sh
to say at this time? You don't have to say anything
but this is your opportunity if you do have sonething
you want to say.

MR NASSER | have a little bit to say.

THE COURT: Thank you.

MR, NASSER In respect to what the probation officer
had to say, | read her letter, and | forwarded a letter
of ny omn to Pink -- to M. Pink. In respect to the

second letter witten by the Wndsor probation officer,
| have to confess that with school, work and being a
freshman, | had strayed from ny responsibilities. It
was a bunpy road, but before the end of the probation
term | managed to satisfy all the conditions of ny
pr obati on. | was to pay restitution, wite an essay
for the judge and conplete 100 community service hours.
Each of these conditions were conpleted by the tine ny

termwas over.
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Before | continue, 1'd just like to say that in -- in

the informations that the comunity service officer

forwarded to us, or to -- to the Crown, there was --
there was sonething that, like, I'd have to argue. \%%
community service hours were done -- like, it was done

-- the bulk of it, about 80 hours of it, were done

before the Halifax incident. What happened was, is
when she was saying, "lsn't there anything you' ve done
in the last 18 nonths?" and | told her that | was

regularly teaching a Saturday norning religious class,
and in the summer, right after -- right after | was
sentenced on the conditional discharge, | had taught
that class for about eight weeks, and she's |ike, "That
counts as community service," and she -- she recogni zed
that for about 80 hours. And then | had the ones |'d

done after that was another 10. And | did about 90 in

total but she wote it as 100 because -- because of,
you know, ny active -- proactive -- like, in addition,
| helped with the community. | taught -- |1 taught
little grade fives about -- about our religion because,

you know, ny dad is very religious so he kind of pushed
me in that direction.
"Il continue reading, but -- the reason for the

friction between ne and the Wndsor probation officer
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was primarily because of the comunity service hours
and appoi ntnent schedul i ng. She was not at al
confident that | would conplete them and so she got the
i npression that I did not care. However , I
successfully proved that it was inportant to nme to
finish this comunity service and | did it.

The other problem we had was appointnent scheduling.
It was inpossible to know a nonth ahead when
appoi ntnments were booked that | would have a test or an
exam at the university, so when | wanted to reschedul e
the nmeeting to take care of this, she would not be
flexible, and so we had sone friction. She took it...
THE COURT: Now, hold on there.

MR. NASSER:  Yeah.

THE COURT: You have a schedule. ..

MR NASSER:  Yeah.

THE COURT: ...at the beginning of the term of when
your classes are going to be.

MR. NASSER Yes. For -- yeah.

THE COURT: And you wouldn't -- | nean, you only had
probably six or eight hours of classes a week.

MR. NASSER Yeah. No, | understand.

THE COURT: And you woul d have your test...

MR. NASSER  Yeah.
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THE COURT: ...during your class hours...

MR NASSER  Yeah.

THE COURT: ...correct?

MR NASSER  Yeah.

THE COURT: So that as long as you schedul ed
appoi ntnents. ..

MR NASSER  Yeah.

THE COURT: ...at a tinme other than class tine...

MR NASSER  Yeah.

THE COURT: ...you would have had no probl em

MR NASSER  Yeah.

THE COURT: So | don't buy that.

VR, NASSER Yeah, you're absolutely right. That's in
respect to what the probation officer had to say about
me from W ndsor. Over the last six nmonths, | think
|"ve gone through such a mgjor transition in ny life,
and | know for soneone to hear that com ng from ne that
t hey obviously wouldn't understand because you have to
see sonething, like actions speak a l|lot |ouder than
words, but | kind of -- | wote down a few things that
real ly, you know, have enbedded into ny m nd.

I've learned the fruits of |abour are far nore
satisfying when acquired through hard work and

dedi cati on. | have a really good full-time job right
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now and nost of ny conpany are all, |ike, ol der people,
maybe around 25, 30 years old, even older than that. A
| ot of them have famlies. And these are the people |
work full time with. | work about 48, 50 hours a week,
just to satisfy, you know, the I|awer paynents and

everything, all the debt | have. And, you know, I|ike,

I'm really enjoying this and | wsh | wuld have
| earned this a lot sooner, but |I feel like I'mfinally
somewhere where | know |I'l| succeed.

Nunber two is |I'm nore -- what |'ve learned is |'ve

learned a nore effective way of succeeding is by

hel pi ng rather than hindering others. Like -- like ny
manager said, in ny enploynent training class, | was
hel ping the class. I was -- alnost becane |ike an
assistant teacher to him | -- 1 want to be a role
nodel for people. | want to -- | enjoy teaching. I
enjoy -- it's just a field that | really do enjoy, and
I want to get ny degree eventually, soon, and | want
to, you know, take what 1've learned in all ny life

experiences and in ny education and actually teach and
preach to others, because |'ve had so much experience
with all this and I want to (stray ?) anyone from
following the sanme path as -- and | think I could do

the best job at that because of everything | have been
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t hr ough.
And the third thing I've learned is that the law is to
be respected because it is in place to protect nme and
al so everyone around ne, and this is sonmething which
many people around the world aren't fortunate to have.
W have an amazing justice systemand it's sad that |
have to be a part of it in this way rather than be
sitting at that table, you know, as a Crown attorney or
as a prosecutor of sonme sort. You know, |ike, that's
-- that's where | want -- that's where | want to be,
and this is all going to, you know, obviously hinder ny
success, but | really do -- | really do regret
everything, and | really do feel renorseful
THE COURT: Thank you. Have a seat. Al right. Ve
conre to the end of the portion of the sentencing
heari ng where counsel has had an opportunity to mnake
ar gunment . As | indicated earlier in the day, | wll
require an opportunity to review sone of the materials
that canme to ne at a rather |ate date. The st at enent
of facts, for instance, that arrived just before court
this nmorning and is fairly lengthy, | want to take a
|l ook at that in nore detail. And as well, | think it's
useful to go back and exam ne these cases that have

been provided by counsel now that | have the framework
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of the facts before ne, and as well the comments of
counsel wth respect to the cases that have been
presented, and certainly portions of those cases have

been highlighted. So | amgoing to take sone tinme with

this mtter. It's not the kind of <case that we
cormonly see before the courts. In fact, | don't
recall any case that 1've dealt with of this nature
bef or e. So | trust that counsel, and in particular,

M. Nasser, you can be patient as | work ny way through
the materials that have been provided and the |engthy
subm ssions that 1|'ve heard here this norning and
further this afternoon.

The next difficulty I have is trying to find a spot in
the docket, bearing in mnd things are rather
over booked, partly because of vacation schedules and so
forth. M/ inclination would be perhaps to put this
over into the arraignment nonth. Does that pose any
difficulties, M. Pink..

MR PINK:  No, Your Honour.

THE COURT: ...or M. OlLeary? | knowit's a bit of a
stretch, but I1'm going to be away for several weeks so
it mght be sensible to do that. |Is that agreeabl e?

MR PINK: Yes, Your Honour.

MR O LEARY: Is the arraignnent nonth Septenber, Your
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Honour ?

THE COURT: Pardon ne?

MR. O LEARY: Is the arraignnent nonth Septenber?

THE COURT: Yes. I"m going to suggest that we return
to this matter on Septenber the 9th at 2:00.

MR PINK:  That'll be fine.

MR O LEARY: That's fine, Your Honour.

THE COURT: Al right. M. Nasser, let ne just remnd
you that the release conditions that are in place
continue until the time you return to this court on
Septenber 9th, so you'll be obliged to follow them
Anything further with respect...

THE CLERK: No, Your Honour.

THE COURT: Al right. |'"'m going to be here for a

nonent, so you can cl ose court.

COURT _ADJOURNED
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Sept enber 9, 2005
MATTER CALLED

THE COURT: M. Pink, your client can take a seat
besi de you. This may take sone tine for us to go
t hrough this afternoon.

| do want to remnd the Cown that there are two
informations before the Court and | want to be sure
that the one that has not been dealt with is dealt with
before the conclusion of the matter, so I|'Il just
remnd you of that at this point.

MR. O LEARY: Thank you, Your Honour.
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BEACH, J.P.C. (Oally):

"The

Bet ween January 5th, 2005, and January 9th, 2005, M.
Nasser commtted two offences involving counterfeit
noney. On April 19th, 2005, he entered early guilty
pleas to both charges and sentencing was set over to
July 7th, 2005, at which tine | heard | engthy
subm ssions by both Crown and defence. | have heard
evi dence presented by both Crown and defence w tnesses
and | have been presented wth and have reviewed
nunmer ous case precedents wth respect to the
appropriate range of sentence for cases of this type.
| have now had an opportunity to consider all the above
in the context of the provisions of s. 718 of the
Crim nal Code which sets out the considerations for the
Court in inposing sentence. The purpose and objectives
of sentencing and the principles to be considered are
set out in s. 718. The purpose is as foll ows:

f undanent al pur pose of sent enci ng S to
contri bute, along wth «crime prevention
initiatives, to respect for the law and
mai ntenance of a just, peaceful and safe
society by inposing just sanctions that have
one or nore of the followi ng objectives: to

denounce unl awf ul conduct ; to deter the
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of fender and other persons from commtting
of fences; to separate offenders from society
where necessary; to assist in rehabilitating
offenders; to provide reparation for harm
done to wvictins or to the community; to
pronote a sense responsibility in offenders
and acknow edgenent of the harm done to the

victins and to the community."

718.1 indicates the fundanental principle:

"A sentence nust be proportionate to the gravity of the

Fur t her,

and

offence and the degree of responsibility of

t he of fender."

at 718.2, other sentencing principles are set

it is directed by virtue of that section that

Court take into consider the foll ow ng principles:

"A sentence should be increased or reduced to account

for any relevant aggravating or mtigating
circunstances relating to the offence or the
of fender; a sentence should be simlar to the
sentence inposed on simlar offenders for
simlar of f ences commtted in simlar
circunstances; where consecutive sentences
are inposed, the conbi ned sentence shoul d not

be unduly long or harsh; an offender should

126

out,

t he
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not be deprived of liberty i f | ess
restrictive sanctions may be appropriate in
t he ci rcunst ances; and al | avai |l abl e
sanctions other than inprisonnent that are
reasonable in the circunstances should be
considered for all offenders, with particular
attention to the circunstances of aboriginal

of fenders."

So that is the tenplate that overlays all matters invol ving

sentencing that cone before the Court. I"'m going to
nove along now to the agreed statenent of facts
presented to the Court, and to ensure that the record
Is conplete, I'"'m going to take a few mnutes to read
those facts. | had initially gone through them wth
the hope that | could reduce them but, given that they
were presented to the Court as agreed facts, | thought
it best at this point just to include those in ny
coments this afternoon

M. Haroon, date of birth April 22nd, 1983, M. Jaffer
date of birth January 1st, 1984, and M. Nasser, date
of birth Decenber 26, 1985, were students at the
University of Wndsor in Ontario at the tine of the
of fences. The three accused flew to Halifax on January

6th, 2005, on Westjet flight #661. They sat beside
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each other in seats 9A, B and C. The tickets for the
flight were purchased using a Mastercard registered to
M. Jaffer on Decenber 25th, 2004. They were schedul ed
to fly back to Toronto on January 16th, 2005.

During the early norning hours of January 8th, 'O05,
Messrs. Haroon, Nasser and Jaffer were at the New
Pal ace Cabaret |ocated on Brunswick Street in Halifax.
The Palace is a place where Mlissa Song worked as a
bart ender . Two of the accused purchased drinks from
her and they gave her a $10 bill. She scanned the bill
under the WV |ight scanner. Under that |ight scanner,
a genuine bill has fibres that are illum nated.

The bill appeared to be counterfeit. She put the bill
aside. She then got the attention of Mchael Jones, a
doorman at the Pal ace. She was able to point out the
two accused who passed her the counterfeit $10 bill to
M ke Jones.

M. Jones then approached the two accused, who were now
on the Pal ace dance fl oor. He asked them to acconpany
him to the front door of the Palace. At the front
door, he could see noney, 10s and 20s, in one of the
mal es' | eans pocket. Pal ace staff had the two accused
enpty their pockets.

M ke 4 onet, another doornman at the Pal ace, was
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approached by the third accused at about this tine.
M. Gonet renenbered Haroon, Jaffer and Nasser
entering the bar together with a fenale. He had asked
all of themto provide identification when they entered
the bar. The third accused asked where his two friends
wer e. He brought the third accused over to where the
two other accused were and he asked him to enpty his
pockets as well. Al three had various bills in their
pocket s.

The Palace staff turned Messrs. Haroon, Nasser and
Jaffer over to Sgt. Ken Bennett, Cst. Charles Bruce and
Cst. Craig Young of the HRM Police force. The officers

were already at the Palace investigating the report

regarding the counterfeit $10 bill. A regul ar Pal ace
custonmer had passed a counterfeit $10 bill to Pal ace
staff. Pol i ce rel eased him because there was no other
evidence to indicate he knew the bill was counterfeit.

Cst. Bruce noted that Haroon, Jaffer and Nasser had
enptied their pockets and had noney visible in their
hands. It was approximately 2:20 a.m when they were
handed to the police.

Cst. Bruce and the other officers at the Palace
bel i eved the noney that Haroon, Jaffer and Nasser had

in their possession was suspi Ci ous.
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During questioning, Nasser attenpted to discard
counterfeit noney by throwing it on the ground. He
also attenpted to discard counterfeit noney by dropping
it to the ground while being placed in the police wagon
w th Haroon and Jaffer.

Cst. Bruce entered the Palace and, assisted by the
Pal ace manager, Peter Martell, scanned the noney found
on Haroon, Jaffer and Nasser under the UV |ight
scanner. Haroon had one counterfeit $10 bill, $23.50
in coins and eight genuine $5 bills on his person.
Nasser had ten counterfeit $10 bills, seven genuine $5
bills, two genuine $10 bills, two genuine $20 bills,
and $6.50 in coin on his person. Jaffer had one and a
hal f counterfeit $10 bills, one and a half counterfeit
$20 bills, twelve and a half genuine $5 bills, two
genuine $10 bills, one genuine $20 bill, and $19.65 in
coin on his person. Jaffer also had in his possession
a Pal ace coatcheck tag with the nunber 339 on it. The
coat was |ocated at the Palace coatcheck. It was
searched, and in the pockets of the jacket were found
twenty-three counterfeit $10 bills and six counterfeit
$20 bills.

The police were approached by w tnesses outside of the

Pal ace. Chris Geen and Ashley Ilvany overheard the
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police discussing counterfeit noney. Geen identified

Nasser as having approached him and exchanging a

counterfeit $10 bill for a $5 bill in Geen's
possessi on.
Kut obe Tshabang also approached the police. He

identified Nasser as having approached him and given
him a counterfeit $10 bill in exchange for a $5 bill
that Tshabang had received. This occurred when
Tshabang had given him sonme change after buying a
dri nk. Tshabang unknowi ngly used the counterfeit bil
to buy another drink at the Palace. The bill was
sei zed by bar staff.

Peter Martell turned over to the police five additiona
counterfeit $10 bills which had been found at the
Pal ace on the night in question. Har oon, Jaffer and
Nasser were transported to the police station after
bei ng Chartered and war ned.

A car key for a rented vehicle was found in Nasser's
possession when he was arrested. Police determ ned
that the vehicle had been rented from Dollar Thrifty
Canada Incorporated at the Halifax International
Ai rport. It was rented on January 7th, 2005, by
Jaffer. The vehicle was a 2004 grey or silver Chrysler

Sebri ng. Jaffer told the police that the car was
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| ocated in the South Street or South Park Street area
of Halifax. The police |ocated the car.

A search warrant was obtai ned. A search of the car
revealed 50 counterfeit $10 bills and one counterfeit
$5 bill located in the vehicle console between the
front seats. In the glovebox of the car was 130
Canadi an dollars in genui ne Canadi an currency.

Also located in the vehicle were several bags of newy
purchased itens from several stores in the McMac Ml l.
The receipts for the itenms were still in the bags.
The itens were purchased in at |east eight different
stores in the McMac Mll. There was no | uggage
| ocated in the vehicle. The rental agreenent entered
into by Jaffer showed that the car was to be returned
on January 16th, 'O05.

Cautioned statements were obtained from Haroon and
Nasser . They indicated they were staying with Farah
Daya while they were in Halifax. Ms. Daya is a cousin
to both Jaffer and Nasser. She resided at apartnent
1703, 5599 Fenwi ck Street, in Halifax.

The police attended at M. Daya's apartnent. She
informed them Haroon, Jaffer and Nasser had arrived in
Halifax on the evening of January 6th, 2005. They

spent the night at her apartnent. She believed they
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had obtained a hotel roomin the Dartnouth area.
Police determ ned that a room had been rented to Nasser
at the Quality Inn located at #313 Prince Al bert Road,
Dar t nout h. The police attended the Quality Inn and
i nterviewed Steven MacLaughlin, the hotel desk manager
MacLaughlin indicated that Haroon, Jaffer and Nasser
arrived on the norning of January 7th at 1:35 a.m He
remenbered thempulling up in a silver or grey car. He
saw them unl oad their |uggage. Nasser approached him
and indicated he had a reservation. Nasser presented
an enployee discount card in order to obtain the
enpl oyee rate at the Qality Inn. He indicated he was
from Bi rm ngham Engl and. Nasser provided his
Mastercard when checking in. However, he indicated
that the credit card may be naxed out and he would be
payi ng cash on departure. The checkout date for the
room was January 11th, 2005. They were provided room
#112.
The police obtained a search warrant for the room A

search was conducted, and police |ocated six pieces of

| uggage, identification docunents for Haroon, Jaffer
and Nasser. They also found over $14,000 in
counterfeit noney. The counterfeit noney consisted

primarily of $10 bills with some $20 bills. There were
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16 different serial nunbers for the bills.

The six pieces of luggage all had Westjet |uggage claim
tags affixed to them A search warrant was obtained to
search Westjet records. The six pieces of |uggage were
checked on Westjet flight 661, the same flight Haroon

Jaffer and Nasser took from Toronto to Halifax.

Nasser checked two pieces of luggage at 16:41:09 on
January 6th, 2005. Haroon checked two pieces of
|l uyggage at 16:41:48 on January 6th, 'O05. Jaffer
checked two pieces of luggage at 18:41:23 on January
6th, 'O05.

One of the bags checked by Haroon and found in the
hotel room was a briefcase that had his name on the
si de. There was a textbook in the bag. Wthin the
pages of the textbook, there was over $14,300 in
counterfeit noney. One of bags checked by Jaffer and
found in the hotel room was an A d Navy carry bag.
Police found over $4,700 in counterfeit noney in the
bag. H s Canadian passport also had over $200 in
counterfeit bills placed between its pages. A bl ack
C airol bag checked by Nasser and found in the hotel

room contained four sealed envel opes under the bottom
panel of the bag. Each envel ope contained $1,000 in

counterfeit noney for a total of $4, 000.
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The police had seized a cell phone from one of the
t hree accused. There were text nessages on the cel
phone indicating that checked |uggage was not searched
i ke carry-on | uggage. Police also found in the hote
room a handwitten note indicating in part everything
was, quote, "going to plan," end of quote.

As a result of finding the receipts in the rented
vehicle, police conducted an investigation at the mall
beginning on January 8th, 2005. The nmall video
security system showed Haroon, Jaffer and Nasser going
into various nmall stores on January 7th, 2005. Pol i ce
conpared the mall security video with receipts fromthe
rented vehicle and which nall stores still had
counterfeit noney in their possession on January 8th to
I nvestigate which stores Haroon, Jaffer and Nasser
uttered counterfeit noney in.

On January 7th, Nasser purchased a CD wal kman from a
Sony Store located at the mall. He paid for it using
counterfeit $10 bills. The price of the CD wal knman was
$91. 99.

On January 7th, Jaffer nmade a purchase at the Foot
Locker located at the nmall. The value of the purchase
was $68.99 and he paid using counterfeit $10 bills.

On January 7th, Haroon, Jaffer and Nasser all nade
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purchases at The Bay store |located at the nall. The
val ue of the purchases was $328.31. They paid using
counterfeit $10 bills.

There were receipts found in the rented vehicle for
purchases that Haroon, Jaffer and Nasser made from the
other stores at the mall on January 7th. The police
were not able to locate counterfeit noney at these
stores when they began their investigation on January
8t h.

Det. Cst. Dana Drover has investigated over 1,700
counterfeit noney conplaints. Hs resune is attached
to the statenment of facts. He is an expert wth
respect to the identification, manufacturing and
distribution of counterfeit noney. He viewed and
handl ed the counterfeit nobney in question. He is of
the opinion the counterfeit noney was of high visual
qual ity and woul d require a hi gh degree of
sophi stication to produce.

In total, the police recovered $15,890 in counterfeit
noney. Haroon, Jaffer and Nasser did know ngly possess
this counterfeit noney between January 5th, '05, and
January 9th, '05. They had no lawful justification or
excuse to possess the counterfeit noney. They acted

together as parties when they uttered the counterfeit
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noney at the Palace and the various stores within the
mal | .

The statenment of facts nekes reference to Cst. Dana
Dr over. | heard evidence presented by the Crown from
Cst. Drover, who, as the statenent of facts indicates,
has been engaged in the investigation of counterfeit
noney cases and has done close to 2,000 investigations
of that nat ur e. Hs evidence highlighted the
fol | ow ng: The quality of the counterfeit noney in
this case was at the high end wth sophisticated
feat ures. Counterfeit noney is easily produced using
inkjet printers and colour copiers. There has been a
dramatic rise in Canada over the past 12 years in the
nunber of counterfeit notes passed. Victins range from
individuals to small and large retailers; essentially,
busi nesses of all kinds. The use of counterfeit noney
erodes public confidence in the noney supply system
There are increased costs to banks from counterfeiting
which end up being paid by everyone who uses the
servi ces of the banks.

Both Crown and defence agree that the appropriate
sentence in this case is a period of provincial tinme.
The Crown argues that a period of 18 to 24 nonths

should be inposed, while the defence seeks a period
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consi derably lower, in the range of 10 nonths.
The nost contentious issue in this case is whether M.
Nasser should be permitted to serve his sentence in the
community by way of conditional sentence. This is
opposed by the Crown for the follow ng reasons: Thi s
is a crime commtted by M. Nasser which finds its
roots in his own sense of greed. The anount of
counterfeit nmoney is a significant anount and the crine
required preneditation and planning. What S
particularly aggravating, M. Nasser, is the fact that
you were on probation at the tine that these offences
took place, on probation in relation to a youth matter
You became involved in this matter, showing an utter
lack of respect for your responsibility wth the
probati on.
The Crown suggests an argunent that, in spite of an
early guilty plea and the fact that you were young, M.
Nasser, 19 at the time, still 19, | believe, that the
Cour t shoul d enphasi ze her e deterrence and
denunci ation, and that those considerations can only be
realized by putting you in jail in a real sense, behind
bars. In support of a recommendation of what | wll
call real jail tinme, the Crown has submtted a nunber

of cases which | have considered, and | wll refer to
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several of them

In R v. Le fromthe British Colunbia Court of Appeal,
a 1993 decision, the accused was a 30 year old who had
no record and dependents. A sentence of nine nonths
I mprisonment was not regarded as unfit and was upheld
in part because it reflected that the accused had given
three or nore different versions of how he cane into
possession of the bills.

In R v. Haldane, a decision rendered by the Ontario

Superior Court of Justice in 2001, it involved an
accused who was 50 years of age, considerably ol der
than M. Nasser, who engaged in and was convicted of
maki ng counterfeit noney. M. Haldane went to trial
before a jury. He had a record and was described as
having a lifetime of involvenent in crimnal offences.
The Court in that case indicated the possibility of a
condi tional sentence was |ost because M. Haldane
failed to show up for court, and the accused received a
sentence of 30 nont hs.

In R v. Dunn, decided by the Ontario Court of Appeal

in 1998 -- and the citations for all of these cases are
avai l able -- that case involved a 22 year old, a little
closer to M. Nasser's age, who was convicted of making

counterfeit noney and conspiracy to nmake such noney and
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possessing a nmachine intended for use in making such
noney. M. Dunn went to trial and was convi cted. He
was sentenced to 30 nonths concurrent on each count
He was no threat to society. He had the confidence of
his famly, friends and coworkers. The forgery
i nvolved a snmall ambunt of noney and the bills produced
were of an amateur quality. The trial judge inposed a
sentence of 30 nonths, which was overturned on appea
by the Ontario Court of Appeal and reduced to 21
nmonths. A conditional sentence was inposed. The Court
cited the appellant's age, positive character, and the
fact that he was unlikely to reoffend, as well as the
| ow end participation in the offences. These were al
reasons the Court felt a conditional sentence was fit
and proper. The Court did, however, in that case
acknow edge the inportance of general deterrence.

In R v. Mnkoo, the accused was apprehended entering

Canada from the United States wth $300,000 in
counterfeit traveller's cheques, forged identification
papers and enbossing pl ates. He initially pled guilty
but subsequently unsuccessfully tried to withdraw the
plea. He had a crimnal record, was on probation, and
a sentence of 23.5 nonths was uphel d.

Again, in R v. Rashid and R v. Christopherson, jai
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time was inposed, and | don't intend to review all the
cases referred to by counsel. | think it's fair to say
that each case varies on its own facts and with respect
to the circunstances of the accused. It is clear that
in every case offences of counterfeiting have been, and
no doubt wll <continue to be, regarded as serious
of fences. These are cases where deterrence is regarded
as the paranount consideration in determning the
appropriate sentence. These are not cases where fines
or suspended sentences are routinely inposed. Far from
it. These are serious offences warranting custodial
terns in nost instances.

The Crown submts, quite accurately from ny reading of
the cases, that real jail tine is nost often inposed
for offences of this nature. Gven M. Nasser's age --
he's 19 and was at the tine the offence took place --
and the fact that he has no adult record, it is not
surprising that the defence is urging the Court to
consider a conditional sentence, allowing the tine
I nposed to be served in the conmunity.

| listened very closely to the evidence of D anond
Nasser . | thought he was an inpressive wtness. He
was honest and candid. M. Nasser gave sone history of

his son within the famly dynam c. While his son was
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in the honme, he indicated that he wouldn't obey the
rules, which, of course, is not an unconmon experience
for parents of teenagers. M. Nasser explained his
rules with respect to curfew, drinking and drugs, and
told the Court how his son had left his honme and went
to live with his sister, and that's when he ended up
getting in trouble. During that period, he was
arrested for break and enter and received probation.
He was a youth at the tine.

D anond Nasser brought his son honme followng this
incident and his son abided by the house rules. H s
marks inproved and he graduated as an Ontari o schol ar
and went off to university. D anond Nasser says that
his son wasn't mature enough, in his opinion, to be
I ndependent or handle his newfound freedom and he nade
poor choices with respect to his friends.

Wen his son was arrested in January of this year, he
said he would only cone to Halifax if his son agreed to
once again follow his rules. Hs son went hone to
Ontario after his appearance in court early this year,
where he has been closely supervised by D anond Nasser.
He obtai ned enploynent and he is required to abide by
a court inposed curfew of 9 p.m, as well as one

i mposed on him by his father. He must help in the
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house, again, follow the rules, go to nosque. Si nce
his son's rel ease from custody, D anond Nasser has been
vigilant in keeping track of his son and his
associ at es. He is clearly a nman who believes in rules
and regul ati ons.

| have also received and reviewed and considered the
docunentation provided by the defence. I"'m going to
refer first of all to a letter fromDavid Altbaum M.
Al tbaum has known M. Nasser for his whole life and
this is what he says in his letter of OCctober 30th,
2003, which would have been prepared, |I'm assum ng, for
the youth matter. He says:

"He has worked for me during a nunber of summers. I
found his work to be exenplary. He is always
asking to help others and if someone
requested assistance he was the first one
t here. He is a person of very high noral
character. There have been nunerous tines
when he would ask to learn nore. Wen | was
made aware of his problemwth the law | was
very surprised. This is not the Alkarim |
know. As a matter of fact, after he had his
run-in, | proceeded to hire him for the

sumrer and once again found him to be a
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wonder f ul enpl oyee. | have no hesitation to

continue to help and support him in the

future.”
just make reference briefly to the letter from Stephanie
Critch. This letter was witten in June of 2005 and
confirmng enploynent, and | wll refer to a letter
fromMatt Dubin nonmentarily.
I'"'m just going to refer to the presentence report,
which | think in many respects mrrors nuch of what
D anond Nasser has stated in his evidence. M. Nasser
Is the product of a positive honme environnent. H s
behaviour wth respect to getting involved in the
crimnal justice system is described as extrenely
uncharacteristic wthin these famly circles. He began
to display sone behaviour problens at age 13 and was
| ess respectful at honme. He did poorly at school. Hi's
parents didn't approve of his friends. The famly
engaged in famly counselling sessions wthout success.
The parents tried private school. And as |'ve already
referred to, the only other contact wwth the |aw was at
the age of 17.
Since January of 2005, he has resided with his parents,
where he has been under strict house rules which he has

been following, and the parents continue to support
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their son in his education, providing he nmaintains a
serious attitude towards his schol astic endeavours. At
present, M. Nasser appears to have a positive peer
group. He is described as bright, a capabl e individual
with a lot of potential.

Wen M. Nasser was placed on probation as a youth, his
reporting was poor. He appeared to have a defiant
attitude. He was less than honest with his probation
officer with respect to this offence. Although he did
conplete community service and he did pay restitution,
It was not wi thout sone resistance on his part.

At the present tine, he is enployed full tine. | have
the correspondence dated June 13th, 2005, from Matt
Dubin, and he indicates that M. Nasser has shown an
outstanding work ethic and a great deal of interest in
the material being covered, applies hinself fully when
there is a group exercise or individual task assigned.
He is excelling in his progress, has shown strong
| eadership qualities throughout the course. He
finishes assigned tasks well before the allotted tine
to conplete and began assisting others in his extra
time early on in the course. He is a fine exanple of a
dedi cat ed and not i vat ed i ndi vi dual , genui nel y

interested in assisting others to realize their
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success.
| should also take note of the fact and nention in
these coments that M. Nasser did have a brief
experience in jail at the tine of his arrest.

It does appear to ne that since the commssion of this
offence there has been a fairly steady inprovenent in
M. Nasser's behaviour, which is reflected in the
comments of his parents. The only concern | have is
with respect to what seens to be his dishonesty wth
his probation officer with respect to his invol venent
in these matters.

The defence has presented in argunment a nunber of cases
where sentences inposed were considerably less than
what the Crown has recommended in this case. Reference
has been nmade as well to paragraph 35 of R .

Chri stopherson and it reads as follows, quote:

review of these cases leads ne to the conclusion
that deterrence is an inportant sentencing
objective in counterfeit offences. The
degree of deterrence wll wvary wth the
degree of responsibility of the offender
I nvol ved. Printers of the counterfeit bills
and other persons who take a lead role in

such counterfeiting operations should be
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generally sentenced nore severely than those
who nerely distribute. Counterfeiting can
have an effect on the |ocal econony, and in
sone cases involving large operations upon
the econony of the country. The degree of
sophi stication of the product and preval ence
of the distribution are also to be taken into
account."
That's the end of that quote. Wile these cases illustrate

that general deterrence is an inportant factor in
sentencing for this type of offence, the Court, of
course, nust always consider the circunstances in each
case and each offender, and | have referred to this
earlier in ny comments.

M. Nasser, you're obviously a person with a great deal
of potential to achieve positive things in your life.
Not everyone who appears in the crimmnal courts has
your intellect or a supportive famly. In fact, M.
Nasser, you may find it surprising, but every day in
this courtroom | see young nmen your age seated in the
court being sentenced for serious offences and there
isn"t a person in the world who cares about what's
happening to them You, on the other hand, have an

extrenmely supportive famly who care a great deal about
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your future.

There is no question here that you ve l|let down your
community, you' ve let down your famly, but nost of all
you've let yourself down. You know right from wong
and you gave in to greed. As a result, future plans
will need to be put on hold and you wll Iose the
freedom to cone and go, the freedom that other people
your age enj oy.

In nmy view, the appropriate sentence in this case is a
period of two years less one day on each count to be
served concurrently, but | am going to allow you to
serve this sentence in the community under very strict
rul es. | do this know ng that your father and nother
will i1nrediately report any violation of this sentence
to your supervisor. There will really in this case be
two levels of supervision and |I'm confident of that.
There wll be the community sentence supervisor and
there will be your parents, and | have no doubt from
listening to what your father said as a witness in this
courtroomthat he will nake very certain that you abide
by each and every condition.

| do not regard this sentence to be significantly nore
| eni ent than what the Crown has recommended because of

the personal circunstances wthin your hone. You are
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young. | listened to your conments when you addressed
the Court. You are not a danger to the conmmunity.
S. 718.2(d) provides that an offender should not be
deprived of liberty if less restrictive sanctions may
be appropriate in the circunstances, and 718.2(e)
provides that all avai l able sanctions other than
I mprisonnment that are reasonable in the circunstances
should be considered for all offenders. A lengthy
conditional sentence wth restrictive conditions is, in
nmy view, consistent with the fundanental purpose and
principles of sentencing, even for offences of this
nature, in some cases.

In quoting the case of R v. Proul x, which, of course,

counsel is very famliar with and the | eading authority
with respect to conditional sentences, | reference, at

page 25, paragraphs 99 and 100.

"The conditional sentence facilitates the achi evenent

of both of Parlianment's objectives. It
affords the sentencing judge the opportunity
to craft a sentence wth appropriate
condi tions t hat can | ead to t he
rehabilitation of the offender, reparation to
the community, and the pronotion of a sense

of responsibility in ways that jail cannot.
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However, it is also a punitive sanction

Indeed, it is the punitive aspect of the
conditional sentence that distinguishes it
from probation. As discussed above, it was
not Parliament's intention that offenders who
woul d ot herwi se have gone to jail for up to
two years less a day now be given probation
or sone equivalent thereof. Thus, a
condi ti onal sent ence can achi eve bot h
punitive and restorative objectives. To the
extent that both punitive and restorative
obj ectives can be achieved in a given case, a
conditional sentence is likely a better
sanction than incarceration. Where the need
for punishnent is particularly pressing and
there is little opportunity to achieve any
restorative objectives, incarceration wll
likely be the nore attractive sanction.
However, even where restorative objectives
cannot be readily satisfied, a conditiona

sentence will be preferable to incarceration
in cases where a conditional sentence can
achieve the objectives of denunciation and

deterrence as effectively as incarceration.

150
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This follows from the principle of restraint
in s. 718.2(d) and (e) which mlitates in
favour of alternatives to incarceration where
appropriate in the circunstances."”

And further, at page 28, paragraphs 114 and 115:

"Where punitive objectives such as denunciation and
deterrence are particularly pressing, such as
cases in which there are aggravating
circunstances, incarceration wll generally
be the preferable sanction. This may be so
notwi thstanding the fact that restorative
goals mght be achieved by a conditiona
sentence. Conversely, a conditional sentence
may provide sufficient denunci ation and
det errence, even in cases in whi ch
restorative objectives are of a dimnished
i nportance, depending on the nature of the
conditions inposed, the duration of the
conditional sentence, and the circunstances
of the offender and the community in which
the conditional sentence is to be served.
Fi nal |y, it bears pointing out that a
conditional sentence may be inposed even in

circunstances where there are aggravating
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circunstances relating to the offence or the
of f ender. Aggravating circunstances wll
obviously increase the need for denunciation
and deterrence. However, it would be a
mstake to rule out the possibility of a

conditional sentence ab initio sinply because

aggravating factors are present. | repeat
t hat each case must be consi dered
i ndi vidual ly."

In ny opinion, there is nothing | enient about a sentence that

requires a 19 year old to relinquish his freedom for a
period of two years. For anyone who even nonentarily
thinks that M. Nasser is getting off easy, one need
only consi der how one spent one's tine at the age of 19
or 200 M. Nasser, with all the restrictions that wll
be placed upon him as a result of this conditional
sentence, wll be visible in his comunity, and the
deterrent sanction of the Court, in ny view, wll be
very nmuch alive

M. Nasser, this is a sentence of two years |ess one
day. I am satisfied that you can serve this sentence
in the comunity and that you wll not endanger its
safety and that the sentence is consistent with the

fundanent al purpose and principles of sentencing.
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You wll keep the peace and be of good behaviour and
appear before the Court when required to do so. You
will report to a supervisor within, |I'm going to say,

by Septenber 15th, 2005. You'll remain in the Province
of Nova Scotia unless witten perm ssion is obtained,
and you'll notify pronptly of any change of nane,
address, enploynent or occupation. You wll not take
or consune a controlled substance as defined by the
Controlled Drugs and Substances  Act except in
accordance wth a nedical prescription. You' I'|
conplete 150 hours of community service work. You' I'|
attend for assessnment, counselling or program as
directed by your supervisor. You'll participate in and
cooperate with any assessnent, counselling or program
directed by your supervisor. You'll not associate with
or be in the conpany of anyone who you know to have a
crimnal or Youth Court record. You'll nake reasonable
efforts to locate or mintain enploynent or an
education program as directed by your sent ence
super vi sor. You' Il make restitution through the clerk
of the court by Decenber 31st, 2005, in the anounts of
$91.99 to the Sony Store at McMac Mall, and to The Bay
at Mchvac Mall in the anount of $109.44. You'll renain

in your residence at all times once you have returned
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to the Province of Ontario. Until then, you wll at
all times be in the conpany of Di anond Nasser.

The only exceptions to your house arrest will be the
fol | ow ng: Wen you're at regularly schedul ed
enpl oynent which your supervisor knows about or when
you're travelling to and from that enploynment by a
direct route or when you're attending a regularly
schedul ed educati on program which your supervisor knows
about or at a school or educational activity supervised
by the principal or teacher and travelling to or from
the educational program or activity by a direct route;
when you're dealing with a nedical energency; when
you're attending a scheduled appointnent wth your
| awyer or supervisor and travelling to or from by a
direct route; when you're attending a counselling
appoi ntnment or a treatnment program at the direction of
or with the supervisor and travelling to and from the
appoi ntment, programor neeting by a direct route.

The other exceptions will be whenever you are in the
conpany of a parent, whenever you have obtained
perm ssion from your supervisor, or when you're
conpl eting your community service hours and travelling
to and fromthat destination by a direct route.

You'll also be required from time to time to prove
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conpl i ance, which neans present yourself at the door of
your house or take the phone when your supervisor calls

to check up on your house arrest.

Beach, J.P.C
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THE COURT: I did not include, M. Pink, for the
purposes of attending a religious service. ['"'m
assum ng that can be done in the conpany of his father.
MR PINK: That is correct.

THE COURT: Is there anything further on the
conditional sentence that Cown or defence wish to
address at this tine?

MR O LEARY: | don't believe so, Your Honour.

MR, PI NK: The three hours that's nornmally given to
attend to personal needs, Your Honour, | take it that
will be done in the conpany of his parent?

THE COURT: Yes.

MR PINK:  Fine, Your Honour.

THE COURT: | didn't add that.

MR, PINK:  No.

THE COURT: | didn't put that condition in. Qoviously,
these conditions, things like that, if they don't work
out for sone reason, the order can be revisited, but
this is not intended to be a conditional sentence order
that has a great deal of flexibility. It's to be one
where essentially M. Nasser is under house arrest
except when he's going to work or doing sonething else
that his supervisor tells himto do.

MR PINK That'll be fine, Your Honour.

THE COURT: Al right. Can we deal wth that
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out st andi ng i nformati on?

MR. O LEARY: Yes, Your Honour. Wth respect to the
eight count information with the three co-accused, the
Cown's wthdrawing the information with respect to M.
Nasser only.

THE COURT: Thank you.

MR PINK:  Thank you, Your Honour.

MR O LEARY: Thank you, Your Honour. That's ny only
matter.

THE COURT: Thank you. You mght just tell the officer
involved in that matter that he should -- you know, if
he's going to sit through the sentencing, he doesn't

need to just kind of rush out as soon as he knows the

bottomline. | find that rather disrespectful.

MR. O LEARY: "1l et him know. | see we're still on
the record. |"m just wondering, | know the other two
still have the matter outstanding. ["m just wondering
i f perhaps we should have -- |I'mjust wondering about a

publication of the facts since they're out there now,
iIf that's an issue.

THE COURT: Il won't deal -- | don't think it's
appropriate for me to deal with the sentencing of the
other individuals in the event that there's any dispute
on the facts.

MR. O LEARY: Thank you, Your Honour.
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THE COURT: | think that's probably the fairest way
to...

MR. O LEARY: To deal with that. Thank you.

THE COURT: Counsel may have a different idea. They
cone back when?

MR O LEARY: The 15t h.

THE COURT: (xay.

MR. O LEARY: Have a good weekend.

THE COURT: You too.

MATTER CONCLUDED
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CERTI FI CATE OF COURT REPORTER

I, Janice Kelly, Court Reporter, hereby certify that |
have transcribed the foregoing and that it is a true and
accurate transcript of the evidence given in this matter,

taken by way of electronic audi o recording.

Janice Kelly, Certified Court Reporter

Novenber 28, 2005, at Halifax, Nova Scotia



